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IN THE
SUPREME COURT
OF THE
STATE OF IDAHO

Supreme Court Case No.47334-2019
STATE OF IDAHO,
Plaintiff

and

Respondent

vs
RICHARD "THUMBS" M. HEATH
Defendant

and

Appellant

CLERK'S RECORD ON APPEAL
Appealed from the District Court of the
Third Judicial District of the State of
Idaho, in and for Adams County
Honorable DUFF D. MCKEE, District Judge

Idaho Attorney General
Honorable Lawrence G. Wasden
Attorney for Plaintiff and Respondent
Richard "Thumbs" M. Heath, Pro Se
Defendant and Appellant
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ADAMS COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CR-2017-19666
State of Idaho
vs.
Richard Thumbs M Heath

§
§
§
§
§
§

Location:
Judicial Officer:
Filed on:
Appear by:
Case Number History:
Previous Case Number:

Adams County District Court
McKee, D. Duff
08/31/2017
11/16/2017
CR-2017-19666-MD

CASE INFORMATION

Offense
Citation
Jurisdiction: Council City/Adams County
Sheriff
1. Controlled Substance-Possession of
15336

Statute Deg

Date

1372732
(c)(3)

MIS

08/21/2017

137MIS
2734A
(I)

08/21/2017

Case Type: Criminal

{M}
2. Drug Paraphernalia-Use or Possess
With Intent to Use

15336

DATE

CASE ASSIGNMENT

Current Case Assignment
Case Number
Court
Date Assigned
Judicial Officer

CR-2017-19666
Adams County District Court
01/14/2019
McKee, D. Duff

PARTY INFORMATION

Lead Attorneys
Boyd, Christopher D.
208-253-414l(W)

State

State ofldaho

Defendant

Heath, Richard Thumbs M
EVENTS & ORDERS OF THE COURT

DATE

08/31/2017

New Case - Criminal
Party: Defendant Heath, Richard Thumbs M
New Case Filed - Misdemeanor

08/31/2017

Hearing Scheduled
Party: Defendant Heath, Richard Thumbs M
Hearing Scheduled (Arraignment 09/11/2017 09: 30 AM) PCS, POP

08/31/2017

Prosecutor Assigned
Party: Defendant Heath, Richard Thumbs M
Prosecutor assigned Bert L Osborn, Council City Prosecutor

08/31/2017
09/08/2017

09/08/2017

INDEX

lm Citation Filed
Hearing Scheduled
Party: Defendant Heath, Richard Thumbs M
Hearing Scheduled (Pretrial Conference 11/16/2017 10:00 AM) PCS, POP

ffl Statement
Party: Defendant Heath, Richard Thumbs M
Statement ofRights Immigration Status
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ADAMS COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CR-2017-19666
09/08/2017

fflstatement
Party: Defendant Heath, Richard Thumbs M
Statement ofDefendant's Rights Misdemeanor Cases

09/08/2017

ffl Not Guilty Plea & Request for Trial

09/11/2017

11/16/2017

Arraignment - by Deputy Clerk (9:30 AM) (Judicial Officer: Clerk, Magistrate Court)
PCS, POP Hearing result/or Arraignment- Counter scheduled on 0911112017 09:30 AM:
Arraignment Counter

ffl Order Appointing Public Defender
Party: Defendant Heath, Richard Thumbs M
Defendant: Heath, Richard M Order Appointing Public Defender Public defender Timothy L
Felton as stand by Counsel

11/16/2017

A Plea is entered for Charge:*
Party: Defendant Heath, Richard Thumbs M
A Plea is Entered/or Charge - NG (I37-2732(c)(3) {M} Controlled Substance-Possession of)

11/16/2017

A Plea is entered for Charge:*
Party: Defendant Heath, Richard Thumbs M
A Plea is Entered/or Charge - NG (137-2734A(l) Drug Paraphernalia-Use or Possess With
Intent to Use)

11/16/2017

ffl Court Minutes
Continued (Pretrial Conference 01118/2018 10:00 AM) PCS, POP

11/16/2017

Plea
1. Controlled Substance-Possession of
Not Guilty
TCN: :

11/16/2017

Plea
2. Drug Paraphernalia-Use or Possess With Intent to Use
Not Guilty
TCN: :

12/06/2017

ffl Response to Request for Discovery
Response To Request For Discovery/plaintiff

12/06/2017

ffl Request for Discovery
Request For Discovery

01/18/2018

ffl Pre-trial Conference (10:00 AM) (Judicial Officer: Meienhofer, John)
PCS, POP Hearing result for Pretrial Conference scheduled on 01/18/201810:00 AM:
Hearing Held

01/18/2018

ffl Hearing Scheduled
Hearing Scheduled (Motion to Dismiss 02/01/2018 11:00 AM) Osborn by phone

01/18/2018
01/23/2018

ffl Motion to Dismiss
Hearing Held
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ADAMS COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CR-2017-19666
Hearing result for Pretrial Conference scheduled on 01/18/2018 10:00 AM: Hearing Held
PCS, POP
01/30/2018

ffl Request for Discovery
Request For Discovery

01/31/2018

ffl Memorandum
Responsive Memorandum

01/31/2018

fflMotion
Motion To Amend

02/01/2018

ffl Court Minutes
Court Minutes
Hearing type: Motion to Dismiss
Hearing date: 2/1/2018
Time: 11:00 am
Courtroom:
Court reporter:
Minutes Clerk: Charissa Branson
Tape Number:
Defense Attorney: Timothy Felton
Prosecutor: Bert Osborn, Council City Prosecutor

02/01/2018

Continued
Continued (Motion to Dismiss 03/15/2018 01:30 PM)

02/01/2018

Minute Entry
Minute Entry: Court Discharges Timothy Felton as Court Appointed Counsel at the Request o
the Defendant.

02/02/2018

ffl Request for Discovery
Request For Discovery

03/13/2018

03/15/2018

fflMotion
to Return Property

ffl Court Minutes

03/20/2018

Continued
Continued (Motion to Dismiss 04/23/2018 11 :00 AM)

03/20/2018

Hearing Scheduled
Hearing Scheduled (Motion 04/23/201811:00 AM) Motion to Return Property

04/23/2018

CANCELED Motion to Dismiss (l l :00 AM) (Judicial Officer: Meienhofer, John)
Vacated

04/23/2018

CANCELED Motion Hearing (11:00 AM) (Judicial Officer: Meienhofer, John)
Vacated
Motion to Return Property

04/27/2018

fil Notice of Hearing

05/17/2018

fil Motion to Dismiss (10:00 AM) (Judicial Officer: Meienhofer, John)
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ADAMS COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CR-2017-19666
05/17/2018

ffl Court Minutes

05/22/2018

ffl Notice of Hearing

06/21/2018

QJ Motion Hearing- Criminal (10:00 AM)

(Judicial Officer: Meienhofer, John)
to Return Property
05/17/2018
Continued to 06/21/2018- Both Reset/Continuance - Default- Conversion
- State ofIdaho; Heath, Richard Thumbs M

06/21/2018

Motion to Dismiss (10:00 AM) (Judicial Officer: Meienhofer, John)

06/21/2018

Motion Granted
to suppress

06/21/2018

Disposition (Judicial Officer: Meienhofer, John)
I. Controlled Substance-Possession of
Dismissed on Motion of Prosecutor
TCN: :
2. Drug Paraphernalia-Use or Possess With Intent to Use
Dismissed on Motion of Prosecutor
TCN: :

06/21/2018

ffl Court Minutes
motion hearings

06/21/2018

ffl Notice of Hearing

06/21/2018

ffl Court Minutes
criminal charges

06/21/2018

fflJudgment
Count]

06/21/2018

fflJudgment
Count2

06/21/2018

Dismissed with Prejudice
Count 1 and2

06/21/2018

Case Final Judgment Entered

07/16/2018

08/02/2018

fflMotion
Supplementry Motion to Return Property

ffl Request for Discovery
Supplementary

08/16/2018

QJ Motion Hearing- Criminal (10:00 AM)

(Judicial Officer: Meienhofer, John)

To Return Property
08/16/2018

ffl Return of Service
Subpeona
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ADAMS COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CR-2017-19666
08/21/2018
08/21/2018

08/29/2018

m
m

Court Minutes

Notice of Hearing
Request for Supplemental Discovery

mMotion
Postfactum supplementary motion to return ofproperty

09/11/2018

mNotice of Hearing

10/29/2018

mMotion
Additional Postfactum Supplemental Motion to Return Property

10/31/2018

m

11/15/2018

QJ Hearing Scheduled (1:00 PM)

11/15/2018
11/15/2018
11/28/2018

01/10/2019
01/10/2019
01/14/2019

Return of Service
served on 10/30/2018
(Judicial Officer: Meienhofer, John)
request for supplemental discovery

Motion Denied

m

Court Minutes

morder
Denying Defendant's Motion for Return ofProperty and Order to Preserve Evidence

m

Notice of Appeal

Appeal Filed in District Court

m

Order of Assignment - Administrative

01/29/2019

morder
Appellate Order and Briefing Schedule

03/06/2019

mMotion
for Extension of Time for Filing Appellate Brief

03/07/2019

morder
Extending Time to File Appellant's Opening Brief

03/22/2019

m

04/22/2019

m

05/13/2019

mMotion

BriefFiled
Appellate
Brief Filed
Respondent

for extension of time for filing reply brief

PAGE 5 OF 7

Page 6

Printed on 10/22/2019 at 1:56 PM

ADAMS COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CR-2017-19666
05/15/2019

morder
Extending Time to File Appellant's Reply Brief

05/29/2019

mMotion
for Extension of Time for Filing Reply Brief(Second)

05/31/2019

m

06/03/2019

mMotion

Brief on Appeal
Reply by Appellate

to amend brief
06/03/2019

m

BriefFiled
Amended

06/06/2019

mAmended
Reply BriefSecond

06/06/2019

fflMotion
Supplemental Motion to Amend

07/18/2019

ffl Memorandum
Decision on Appeal

08/29/2019
08/29/2019
08/29/2019

ffl Notice of Appeal
Appeal Filed in Supreme Court

ffl Affidavit
ofIndigence

09/06/2019

fflorder
Appeal Doc-- Order Conditionally Dismissing Appeal

09/16/2019

fflMotion
Motion Requesting an Order Waiving Fees Due to Indigence and Extention ofOrder to
Preserve Evidence

09/24/2019

fflMotion
on Appeal Requesting an Extension of Time for Filing of Order Waiving Fees

09/24/2019

ffl Affidavit of Compliance

09/30/2019

morder
Order Waiving Preparation Fees/or Clerk's Record and Directing Preparation ofthe Clerk's
Record at County Expense

09/30/2019

morder
SC Order Granting Motion Requesting an Extension of Time for Filing of Order Waiving Fees

10/01/2019

ffl Order
Reinstating Appeal

PAGE60F7

Page 7

Printed on 10/22/2019 at 1:56 PM

Adams County Sheriff's Office

15336

D Adams County

\rY_

).( CNounMcil d
~AHO UNIFORM CITATIONA_ () .,.7 •
ii f\
1
D ew ea ows
L-~L--dvn- (,ll.JvLv-4~
IN THE DISTRICT COURT OF THE
3RD
JUDICIAL D(STRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF
ADAMS
STATE OF IDAHO
)
COMPLAINT AND SUMMONS

(D
(Y)
(Y')
l()

) D

~_n~ 0-~- k_

)

~

N\. •

D

ORCitation
Misdemeanor

D

Operating a Commercial Vehicle

l'v'I
LAI

------~~~L-as~,N~a-me_ _ _ _ _ _ _ )

R,<::.-"'-a.~J.

Infraction Citation

---""F-irs-tN=a=m-e..;:;.....~~-----M-kld_le_ln_m_al-

Accident Involved

CASE# _ _ _ _ _ _ __

,-I

VIN #_ _ _ _ _ _ _ _ _ _ _ _ _ _ USDOT TK Census# _ _ _ _ _ _ _ __

D
D

Operator

D

Class A

D

D

Class B

D

Class C

D

D

Class D

Other _ _ _ _ _ _ __

GVWR 26001 +
16+ Personsl'\~ Placard Hazardous Msijerials IPUC#=--e----HomeAddress
\°t,.3
l"IJll'"'-l..t. Ra,t.. ""' l\"'-.t.\l::.
Business Address _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ Phone#.,_._ _ _ _ __

.W

o\.cl

'.i1~$

THE UNDERSIGNED OFFICER (PARTY) HEREBY CERTIFIES AND SAYS:

0

DL DID

O

V

.1 certify I have reasonable grounds, and believe the above-na~~d defendant,

!"\\4'

DL or SS#

S: 10';

State

:a'n

J4S:

- Sex:~

D

F

Height
Wt.
Hair
Eyes - ' - - - - - DOB
Veh. Lie.# _ _ _ _ _ _ State _ _ _ Yr. of Vehicle _ _ _ Make _ _ _ _ _ __
M o d e l - - - - - - - - - - - - . . . Color_________
on
~\
20 ___Q._ at } )

J Did commit the following

~

Vio. #1

1

Jj"i.:_ o'clock -?- M.
~ss:«SS't•o., • ~ ' Ca"'--"t-,.,J,t.+J. ~"\i'c:t«"-C.C.
Code Section

l:J-'.4-7 ~ 2-(c..)J
Vio. #2 ___:P,~~~~~~=-'1_..l...;..;~~,_-,_..1;-_...._.o...___..'-'--r-....,.'f~¼~r"'!"",(,.----=--==-.;l;;;_'-;;..-...._ __
~
~~
3 • _, 2,;,J<J.6.) l

I-

Location

_...;N.....,.<,......;:'-:;..__n=..,"'"'-:.lc,-=-,(½,'--=-'.....
'-"·...~..,,_\....
_ _ _ _ _ _ _ _ _ _ _ _ _ _ __

~ en
-1_

<...;.

ADAMS

~ Hwy.\1-·- - - ~ -

$-""'l-\.-l-l ___
\...!...
___
1...__,(w
__.A.A.
__
"-__

Date

,

ct,-'Z-1---l ~

~
_,
'T

,

~

~

j

t,)

a~)

Date

~

Officer/Party

s..

0\.Do~

G,.eunty, Idaho.

:l3>~ 2.
Serial #/Address

~c.ro

..;)30..S-

Witnessing Officer
Serial #/Address
THE STATE OF IDAHO TO THE ABOVE NAMED DEFENDANT

Dept.

You are hereby summoned to appear before the Clerk of the Magistrate's Division of the
District Court of
ADAMS
County
COUNCIL
Idaho,
located at
201 INDUSTRIAL AVE. on e1 eclrnc
day of -~t=Sitf!:!i.:._ _ : 20 _Q_ , at-er bolo,~ -

~~~~~

lt1v~-~l-l------

q

J,¥1

o'clock~M

,·

I promise to appear at the time indicated.

Officer

erse side of your copy for PENALTY and COMPLIANCE instructions.

COURT COPY VIOLATION #1 Page 8

i

IDAHO UNIFORM CITATI~

~

COURT DOCKET

DATE,

___ □ Fixed fine paid by mail
___ □ Defendant appeared - First appearance
___ D

Entered plea of admission or guilty

___ D

Advised of rights, entered plea of denial or not guilty _

---□
---□

Bail set in amount$ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ (misdemeanor only)
Continued until _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

---□

Warrant issued - Reason _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

___ □ Infraction: Plea of admission
___ □ Misdemeanor: I plead guilty to the offense: -----,=c---,------,----,----,----,---,-(Detendants signature)
___ □ Paid fixed penalty or fine •
___ Sentenced by Court
□

D Trial

___ □
·_·_-_.-□

set for _ _ _ _ _ _ _ □ Jury □Jury Waived □Jury N/A

Default - failed to appear on infraction
Other action: - - - - - ~ ~ - - - - ~ - - - - - - - - - - - - - IN THE DISTRICT COURT OF THE
3RD
DISTRICT
OF THE STATE OF IDAHO, COUNTY OF -~A=D=A=M~S~---

THE STATE OF IDAHO, Plaintiff,

)

w.

)
)

_ _ _ _ _ _ _ _ _ _ _ _ Defendant.

)

JUDGMENT (VIOLATION #2)
Case No. - - - - - - - - - - - - -

The defendant having been fully advised of his constitutional and statutory rights, including his
right to be representeq by counsel, and the defendant having:
□ Been advised of right to court appointed counsel if indigent
D Been represented by counsel - - - - - - - - - - - , - - , . - - - - - - - - □ Waived counsel
Name
□ Entered a plea of admission or guilty
□ ~ntered a plea of denial or not guilty,, and has been
□ Found to have committed the offense
□ ~ound not to have committed the offense
□ Failed to appear on an infraction - deJatJJt entered.
NOW THEREFORE, Judgment is hereby entered:
O Against the defendant
□ Defendant's driving privileges are suspended for _ _ _ _ (days) (monthsJ
D - For the defendant
Withheld judgment (misdemeanor oniy) ·
for the charge of the offense of _ _ _ _ _ _ _ _ _ _ in violation of section _ _ _ _ and;

_

-

-d ·

THE DEFENDANT IS HEREBY ORDERED, to pay the following fixed penalty or fine:
Penalty or fine$ _ _ _ _ _ _ _ _ Costs$ _ _ _ _ _ _ _ _ Jail _ _ _ _ _ _ __
Suspended

Probation period _ _ _ _ _ _ _ _ _ _ __

Conditions and supplemental orders _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

Dated: _ _ _ _ _ _ _ _ _ _ _ _ _ __

Sig~,it.:°'

j c, ··,
.'.
Judge or Clerk
STATE OF IDAHO,
)
COUNTY;"()"F. '
ADAMS
)
'Vi.'.f.f,-.; ..
..
The undersigned Clerk<~! the above entitled court hereb/..;,~ifii,.s that the foregoing is a true
and correct copy of the original judgment of the court record on.,nta ;ih tl'l~l;l;9~!~e.
1

/i';~':1.t{,:."

Dated: _ _ _ _ _ _ _ _ _ _ _ _ _ Clerk or Deputy _ _ _ _ _ _ _ _ _ _ _ __
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(BACK OF VIOLATION #2)

FILED
\,.,.,/

SE~~B2017
· [)11
SHERRY
,~

THIRD JUDICIAL DISTRICT
STATE OF IDAHO
COUNTY OF ADAMS

STATE OF IDAHO,
Plaintiff.
vs.

CaseNo: CR-2017-0019666-MD

Richard M Heath
193 Old Pollock Rd
Pollock, ID 83547
Defendant.

PLEA OF NOT GUILTY AND
REQUEST FOR TRIAL

Violation - Controlled Substance-Possession of
Violation - Drug Paraphernalia-Use or Possess With Intent
to Use

1.

I have read and signed a Rights Form and I understand my rights.

2.

I have been notified of the minimum and maximum penalties for the offense.

3.

I plead Not Guilty and request a: _ _ _ _Court Trial or

4.

,

X

X

Jury Trial.

I will represent myself

_ _ I will hire an attorney and have counsel with me at future court proceedings
_ _ I would like the Court to review my application and consider appointing me an
attorney
5.

I understand that I will be required to reimburse the county for costs of court-appointed
counsel, in accordance with the administrative order.

6.

I understand that my future court dates will be mailed and it is my responsibility to keep
the court informed in writing of my current address.

Signed and Dated this:

53/?_1,

J/

2 0/7

J/ttA.wi~S

./J1/-k/2e // fl~fl

Printed Name

Date

►~~~
Defendant signature

Parent/Guardian signature (if needed)

PLEA OF NOT GUILTY AND REQUEST FOR TRIAL
Page 10

.

IN THE DISTRlc-( COURT OF THE THIRD JUDlt:1'AL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR ADAMS COUNTY
FILED

SEP Oii:!17

MAGISTRATE DIVISION

STATEMENT OF DEFENDANT'S RIGHTS IN MISDEMEANOR c~s

S ~ 4W

1. You

HAVE THE RIGHT TO REMAIN SILENT; ANY STATEMENT YOU MAKE CAN BE USED AGAINST YOU.
BE COMPELLED TO INCRIMINATE YOURSELF.

I~ l ,CU
!'J~
.

You CANNOT

2. You

HAVE THE RIGHT TO BAIL. THE AMOUNT AND TYPE OF BAIL OR RELEASE ON YOUR OWN RECOGNIZANCE IS
DETERMINED BY THE JUDGE AFTER CONSIDERING FACTORS PROVIDED BY LAW.

,3.

You

HAVE THE RIGHT TO HAVE AN ATTORNEY REPRESENT YOU AT ALL STAGES OF THESE PROCEEDINGS; IF YOU

ARE UNABLE TO AFFORD COUNSEL, AND THE COURT DETERMINES THAT YOU MAY BE SUBJECT TO A JAIL
SENTENCE IF CONVICTED, YOU MAY APPLY TO THE COURT FOR THE APPOINTMENT OF AN ATTORNEY TO
REPRESENT YOU.

4. You

HAVE THE RIGHT TO A JURY TRIAL; OR YOU MAY WAIVE A JURY AND HAVE THE MATTER TRIED BEFORE THE

COURT. AT THE TRIAL THE PROSECUTION HAS TO PROVE YOUR GUILT BEYOND A REASONABLE DOUBT. ANY GUILTY
VERDICT BY A JURY MUST BE UNANIMOUS.

5. You HAVE THE RIGHT TO CONFRONT OR ASK QUESTIONS OF ANY WITNESS WHO TESTIFIES AGAINST YOU AND TO
COMPEL THE ATTENDANCE OF WITNESSES ON YOUR OWN BEHALF WITHOUT EXPENSE TO YOU.

6. You MAY ENTER A

PLEA OF GUILTY OR NOT GUILTY AT THIS TIME OR REQUEST A CONTINUANCE IN ORDER TO

CONSULT YOUR ATTORNEY AS TO THE PLEA.
7.

IF YOU PLEAD GUILTY, YOU WAIVE OR GIVE UP ALL OF THE ABOVE RIGHTS AND YOU WAIVE OR GIVE UP ANY
DEFENSES YOU MAY HAVE TO THE COMPLAINT FILED AGAINST YOU.

8. You HAVE THE RIGHT TO APPEAL ANY CONVICTION OR SENTENCE TO THE DISTRICT COURT. THE APPEAL MUST BE
FILED WITHIN FORTY-TWO (42) DAYS AFTER THE JUDGMENT OF CONVICTION IS ENTERED.

9.

IF YOU PLEAD NOT GUILTY, THE COURT WILL SET A TRIAL DATE AND YOU OR YOUR ATTORNEY WILL BE NOTIFIED
OF THAT DATE.

10. IF YOU PLEAD GUILTY, THE COURT WILL ORDINARILY SENTENCE YOU IMMEDIATELY UNLESS YOU REQUEST A
DELAY. AT SENTENCING YOU WILL BE GIVEN THE OPPORTUNITY TO MAKE A STATEMENT BY WAY OF EXPLANATION
OR MITIGATION.

11. THE MAXIMUM PENALTY FOR A CRIMINAL MISDEMEANOR: IS A FINE UP TO ONE THOUSAND DOLLARS ($1,000) AND
UP TO SIX (6) MONTHS IN JAIL. THERE ARE SOME EXCEPTIONS, AND IF YOU ARE SUBJECT TO A GREATER PENALTY,
THE COURT WILL ADVISE YOU.

12. IF YOU PLEAD GUILTY OR ARE FOUND GUILTY OF A TRAFFIC OFFENSE, A RECORD OF THE CONVICTION WILL BE
SENT TO THE DEPARTMENT OF TRANSPORTATION AND BECOMES A PART OF YOUR DRIVING RECORD. THERE IS A
TRAFFIC VIOLATION POINT SYSTEM AND THE ACCUMULATION OF POINTS MAY LEAD TO A SUSPENSION OF YOUR
DRIVING PRIVILEGES IF THE COURT HAS NOT ALREADY DONE SO.

13. IN ADDITION TO ANY FINE IMPOSED BY THE COURT UPON A CONVICTION, THERE ARE COURT COSTS.

I ACKNOWLEDGE THAT I HAVE READ THIS STATEMENT AND FULLY UNDERSTAND ITS CONTENTS.
DATE:,~

'?,1 2 6 1>

NAME:

CASE#: c~,201?-/<f6tt--~RINTEDNAME:
ADDRESS:

Page 11

7/1t,.n,,. 6s ,All,fc~~II fie "'-1/4

~ ~~
/9'3 o!J A/lock Re,(
16/loCc kl It> 8'2 -5:,'-Cf

z

FILED

\._/

i

THIRD JUDICIAL DISTRICT
STATE OF IDAHO
COUNTY OF ADAMS

SEP ,811~17
SHERRYWAfM.

STATE OF IDAHO,
Plaintiff.
vs.

Case No: CR-2017-0019666-MD

Richard M Heath
193 Old Pollock Rd
Pollock, ID 83547
Defendant.

STATEMENT OF RIGHTS
IMMIGRATION STATUS

If you are not a citizen of the United States and you plead guilty or are found
guilty of any criminal offense, this could have immigration consequences to
include your deportation from the United States, your inability to obtain legal
status in the United States, or denial of an application for United States citizenship.

I acknowledge that I have read this statement of rights and fully understand
its contents.

Signed and Dated this: ~ - / ;
Date

8 ,1 2 D 17

STATEMENT OF RIGHTS IMMIGRATION STATUS
Page 12

~Defendant
~J
k
#
signature

~

V
INTHE Ol8tRICT COURT OF.THE 1M1RD JIJDIOIAL IJISTRICT OF THE
STATE OF IDAMO, IN AND FOR THE COUNTY OF ADAMS

MAGtSTRAff DMIION
P ~ CONFERENCE.

STATE OF IOAHO, ·
Plaintiff.
,

,

)
)
)
)
)
)

l
II
I
I

ca.et

>

Date: \\ \ L\e \ \l
Judge~ Mo Mtplenholr

>

nma: ll'~m - IP::ifam

)

~·-

~ES·

n
.fJe>bor
-A~
'
·.
·.·• Other

_Defense Attorney _ _ _ __

----------- fMNBIJOarecM;

_ Defendant FaD To Appear
. _ Bench Warrant •ued-Bail·set • · - - Bond Forretted
_

Jury Trial vacated

PnmialWaived

ee •'2Dl1-- l'lltl,/,-A.l0

A-~,n
.?D - ~po,nkd Ob 4b¼ncl ~I
. ~ruul Fcik?LI

lQ'~OOft!x:).
V PretrtaJ f8l9t to ~
~l!acttof couneel ~thelrproepedfvewttneesel
___ state provided dllcOvery to 1fte defenee

Ii"

_

Court diMcted the State to provide dlferise with: _
Trial date of _ _ _ _ _ _ _ __

_

Plea offer:

_

stated·on the record

_

Refused

_ Advieed· of rights, posstble· penalties·and d)nsequences
_ Plea·acoepted
_ Plea entered

3\it.._day$ _suspended _credit_ days to serve

AUL.

• - Pubffc

Def___

◄

....._____-----Prob Unsuperviaad·_._

. ·' ~--.
-.=.,
-'

~

Fee
-

'Cf>lffn'MfMJ'l'l5 ~ PRETRIAL CONFERENCE
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADAMS
MAGISTRATE DIVISION

FILED

STATE OF IDAHO
Plaintiff,
vs.
RICHARD M HEATH
Defendant.

___________________

)
)
)
)
)
)
)
)
)

NOV 16 2017

\D'~
SHERRY WARD~
Case No: CR-2017-0019666-MD
ORDER APPOINTING
PUBLIC DEFENDER

The Adams County Public Defender is hereby appointed to represent the above named
defendant in the above entitled action at all stages of the action through final judgment and
appeal therefrom, if any.
If the defendant/juvenile is in custody the court appointed attorney is ordered to contact
the client at the jail/detention facility by 5:00 PM the following day, excluding Saturday,
Sunday, or holidays, contact at the jail/detention facility may be made via telephone. If the
defendant/juvenile is not in custody, he/she (and in the case of a juvenile, his/her parents,
guardian or custodian) is ordered to contact the appointed attorney within 3-5 days at the
following:
Timothy L Felton
PO Box267
14 E Idaho, Suite 2
Weiser, ID 83672
(208) 414-3763
The defendant may be ordered to reimburse Adams County for the costs of the Public
Defender at the following cumulative rate:
Pretrial
$100
Status Conference
$200
Dispositive Motion
$100
Trial (1 st day)
$500
Trial (each successive day) $300
Entry of JudgJ:!!ent
$50
This matter is currently set for: __]........,_reJ:fU.
. . . . . ....:....:.:~Ci-=_=~'-----------This matter will be scheduled for:

Dated: Tuesday, November 21,

3anu CL~ \$ 2.R>l:l (!..) rD ' r ~

2oi;jitrL / ( / ~
John Meienhofer, Magistrate

ORDER APPOINTING PUBLIC DEFENDER
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FILED

P.O. Box 234

JAN 18 2018 '--1¼~-t

193 Old Pollock Road

f 2 ; '( (J

SHERRY WARD, CLERK

Pollock, ID 83547

Third Judicial District, State of Idaho
County of Adams, Magistrate Division
State of Idaho vs. Richard M. Heath
Case No: CR-2017-0019666-MD
Motion to Dismiss

Whereas the plaintiff, the state of Idaho, is created and defined by the Constitution of the State of
Idaho; and whereas (I} fabricated facts, threats, and duress were used to coerce a confession and
justify an unreasonable search and seizure without due process of law, in violation of said
Constitution; and whereas (II} the statutes cited against the defendant are in clear violation of
said Constitution; and whereas (Ill} the citation is defective, the charges are null and void.
(I} Adams County Sheriff Deputy Chris Green, assisted by Deputy S. Moore and a 3rd Deputy (name
unknown), committed actionable fraud, extortion, and armed robbery against the defendant
under Color of Law, in violation of the Idaho State Constitution, Article I, Section 13 and 17, as
th

well as the 4th, 5

,

th

and 14 Amendments of the United States Constitution which is promulgated

by Article I, Section 3 and Article XXI, Section 20 of the Idaho State Constitution. They were also
engaging in selective enforcement, a violation of Article I, Sections 1 and 18 of the Idaho State
Constitution and the 14th Amendment of the United States Constitution.
Extortio est crimen quando quis colore officii extorquet quod non est debitum, vel supra debitum,
vel ante tempus quod est debitum.
While these crimes and civil rights violations constitute serious felonies, the defendant does not
intend to pursue vindictive damages if the court will restore his liberty and property.
(II) Violation #1: Possession of a controlled substance, 37-2732 (c)(3}, is an artificial presumption
and a fiction of law when applied to Cannabis sativa, L., since it is a natural herb and not a drug. A
drug is a chemically pure substance by technical definition, and an herb is part of a living, or once
living plant. Only Man makes drugs and only God makes herbs.
Motion to Dismiss
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Fictio cedit veritati. Fictio juris non est ubi veritas.
The book of Genesis, fundamental to the religions of Judaism, Christianity, and Islam, states
(1:29):
God said, "See, I give you all the seed-bearing plants that are upon the whole earth, and all the
trees with seed-bearing fruit; this shall be your food." (The Jerusalem Bible. Reader's Edition,
Doubleday and Co., Inc., Garden City, NY.)
The Bible makes several references to Cannabis, "Kaneh bosm" in ancient Hebrew (literally
"scented cane"), as a sacred substance and holy sacrament, but these were mistranslated in the
· Greek Septuagint. Most significantly, the Holy Chrism, or anointing oil, contained Cannabis. All of
the (approximately 60) known psychoactive compounds are oil soluble. Exodus 30:22-33 states:
Yaweh spoke to Moses and said, ''Take the choicest of spices: of liquid Myrrh five hundred
shekels, half this weight of fragrant cinnamon- that is, two hundred and fifty shekels- and of
scented cane [Hebrew: Kaneh bosm] two hundred and fifty shekels; of cassia five hundred shekels
(reckoning by the sanctuary shekel) and one hin of olive oil. These you are to compound into a
holy chrism, such a blend as the perfumer might make; it is to be a holy chrism. With it you are to
anoint the Tent of Meeting and the ark of the Testimony, the table and all its furnishings, the
lampstand and all its accessories, the altar of incense, the altar of holocaust with all its
furnishings, and the basin with its stand. These you are to consecrate. Thus they will excel in
holiness, and whatever touches them will be holy. You must also anoint Aaron and his sons and
consecrate them, so that they may be priests in my service. Then you are to say this to the sons of
Israel, 'You must hold this chrism holy from generation to generation. It is not to be poured on the
bodies of common men, nor are you to make any other of the same mixture. It is a holy thing; you
must consider it holy. Whoever copies the composition of it or uses it on a layman shall be
outlawed from his people.' " (ibid) ·
Annotation 30d in The New Jerusalem Bible (1973) explains further:
The directives for the use of the oil, like those for incense (w 34-35) are of late origin: all priests
were to be anointed but no layman. According to the ancient historical texts, only the King was
anointed. lS 10:1 seq.; 16:1 seq.; 1K 1:39; 2K 9:6; 11:12. This anointing made the king a sacred
person: he was the 'anointed of Yaweh'. lS 24:7; 26:9, 11, 23; 2S 1:14, 16; 19:22 which is in Hebr.
'the Messiah', in Gk. 'the Christ'. In the Psalms the title is often used of David and his dynasty and
becomes the main title of the future King, the Messiah, of whom David was the prototype; the NT
applies the title to Jesus the Christ. It does not seem that members of the priesthood were
anointed before the Persian period. The ancient Priestly texts reserve it to the high priest, 29:7,
29; Lv 4:3, 5, 16; 8:12. It was later extended to all priests, here at v. 30; 28:41; 40:15; Lv 7:36;
10:7; Nb 3:3. (ibid)
Therefore Idaho Statute 37-2732 (c)(3) is literally "anti-Christ".
Motion to Dismiss
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Cannabis has also been smoked and burned as incense in a religious context since prehistoric
times throughout Asia and Africa, including the Mesopotamian, Indian, Chinese, Egyptian,
Hebrew, Persian, Scythian, Libyan, Efe' (Pygmy), Moroccan, Ethiopian, and Dogon cultures. In
modern historical times it is still used as a Holy Sacrament by various sects of Taoism, Buddhism,
Hinduism, Gnosticism, Judaism, Christianity, and Islam. (Green Gold the Tree of Life: Marijuana in
Magic and Religion, by Chris Bennett, et al. ; Early Diffusion and Folk Uses of Hemp, by Sula Benet;
Marijuana. the First Twelve Thousand Years. by Earnest Abel; Marijuana and the Bible, Ethiopian
Zion Coptic Church; the Pygmy Kitabu. by Jean-Pierre Hallett; to name only a few ... )
Whereas religious liberty is protected in the Idaho State Constitution, Article I, Section 4:
The exercise and enjoyment of religious faith and worship shall forever be guaranteed; and no
person shall be denied any civil or political right, privilege, or capacity on account of his religious
opinions;
And again, even more broadly and emphatically in Article XXI, Section 19:
It is ordained by the state of Idaho that perfect toleration of religious sentiment shall be secured,
and no inhabitant of said state shall ever be molested in person or property on account of his or
her mode of religious worship.
It is clear that said statute is unlawful in the state of Idaho.
Violation #2: Possession of drug paraphernalia. For the same reasons, statute 37-2734 A (1) does
not apply to my Sacred Chalice and Peace Pipe. The materials were gifts directly from the Creator
which I handcrafted with Divine inspiration, prayer, and patience. I have never, and will never,
allow them to be used in any connection with drugs. I use them, with prayer, when dowsing
antlers, to relieve back pain when spading the Garden, and for spiritual meditation, music, and
art. They were stolen from me while returning from the celebration of a very sacred Natural
event, the total eclipse of the Sun. This was only the second time since May that I had left my
Garden, where I grow heirloom seeds, 116 kinds of Garlic, and breed new varieties and gene pools
of many crops as a public service.
(Ill) The citation is also defective as written: Deputy Green wrote 37-2732 (c)J_ [sic] instead of 372732 (c) ill; and 37-2734 iill [sic] instead of 37-2734 A.ill on the citation.
I am a law abiding citizen and participated in the compulsory education program of the state of
Washington. I was taught that I live in a Constitutional Republic and have the inalienable rights
promised by its Constitution, and that of the state in which I reside, which is currently Idaho. In
1983, at the

, I graduated from Western Washington University with a Bachelor of

Science degree in Biochemistry, Cum Laude, through the Honors Program, and with Departmental
Honors in Chemistry. I also created my own Honors Tutorial classes to study Mahatma Gandhi;

Motion to Dismiss
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Rastafari; the Nez Perce Tribe; and Amaranth, Agriculture and the Aztecs. I consider myself a
Satyagrahi, Gandhi's term for one who seeks and serves the Truth in the spirit of Love.
When I pursued a Doctorate degree in Genetics and Plant Breeding at the University of California
in Davis and was awarded a Research Assistantship studying Amaranth, I was required to sign a
loyalty oath: " ...to support and defend the United States and California Constitutions against all
enemies, foreign and domestic." I still take said oath as a duty of honor, substituting "Idaho" for
"California". If it is true that said state has been overthrown by foreign or domestic enemies, then
I am compelled to sacrifice myself in its defense through Satyagraha; but if this is still the lawful
state of Idaho, then it is compelled by its own Constitution to restore my liberty and property.

c;f.k0.
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Motion to Dismiss
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADAMS
MAGISTRATE DIVISION
STATE OF IDAHO,

)
)
)

Plaintiff,

Case No.

CR-2017-19666-MD

MOTION TO AMEND

)
)
)

v,

RICHARD THUMBS M. HEATH,

_________________
Defendant.

)
)
)

)

COMES NOW BERT L. OSBORN, Prosecuting Atto:cney for the City
of Council, Idaho, and hereby moves the Court for an Order amending
the citation in Case No. CR-2017-19666-MD by amending the parenthesis
to read as follows: Possession of a Controlled Substance, 37-2732
(c) (3) and Possession of Paraphe:cnalia, 37-3734A (1).
This Motion is made on the grounds that there was a
typographical error by the state, brought to the attention by the
Defendant.
DATED this

Be.rt L. Osborn

Council City Prosecutor

MOTION TO AMEND
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Council City Attorney
P.O. Box 158
Payette, Idaho 83661
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADAMS
MAGISTRATE DIVISION
STATE OF IDAHO,
Plaintiff,
v.

)
)
)

Case No. CR-2017-19666-MD

)

RESPONSIVE MEMORANDUM

)

)

RICHARD THUMBS M. HEATH,

)

)

Defendant.

)
)

COME NOW the people of the State of Idaho, by and through
its attorney, Bert L. Osborn, and in response to the Defendant's
motion to dismiss, submits the following response.
FACTS

on

August 21, 2017 Officer Green was running radar on the east side

of north Dartmouth across from the car wash. He noticed a camouflage
Toyota pickup, license plate

approaching at a speed in

excess of the posted speed. Radar confirmed the vehicle was speeding

State v Heath memorandum
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BERT L OSBORN CHTD
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\..,,,I

and he stopped the vehicle.

The circumstances of the stop are set

out in the police report which is attached hereto as Exhibit

A

and

incorporated hereat as if set out in full verbatim.
PROCEDURE

After citing the Defendant the Defendant was arraigned and filed
a motion to dismiss. The grounds appear to be that the statute is
unconstitutional and the statute violates the Defendant's right of
religious exercise.
ARGUMENT

The Defendant's motion is styled as a motion to dismiss, but
based upon the first paragraph of the motion which alleges a "coerced
confession" and "an unreasonable search and seizure without due
process of law, in violation of said constitution" the motion may
better be considered a motion to suppress under Idaho Criminal Rule
12(b)

(3).

In the first two paragraphs of the Defendant's motion, the
Defendant makes several "factual allegations" and "several conclusory
statements". None of those allegations or conclusions are supported
by sworn testimony. Any unsupported factual allegations should be
disregarded by the court.
The first substantive issue is that the state cannot declare
possession of marijuana is a crime. Idaho Code section 37-2732(c) (3)
makes possession of a non-narcotic schedule 1 substance a
State v Heath memorandum

2
Page 22

01/31/2018 10:14AM FAX

2086424981

BERT L OSBORN CHTD
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misdemeanor. Section 37-2705 (d) (19) lists Marihuana as a Schedule I
controlled substance.
Idaho code section 37-2734A (1) makes it unlawful to possess
paraphernalia with intent to use.
In the Idaho court decisions of STATE v. WHITE, 152 Idaho 361,
271 P.3d 1217 (Idaho App. 2011), STATE v. COROINGLEY, 154 Idaho 762,
302 P.3d 730 (Idaho App. 2013) and STATE v. FLUEWELLING, 150 Idaho
576, 249 P.3d 375 (Idaho 2011) the higher Idaho courts have rejected
arguments identical to the Defendants.
In the FLUEWELLING case, supra, the Idaho Supreme Court through
Chief Justice EISMANN, addressed issues identical to the Defendant's.
In that case the court stated that

This is an appeal contending that prosecution for
possessing marijuana with the intent to deliver it
violated the right to practice a religion in which
marijuana is used as a sacrament. We affirm the
judgment of the district court.
A. Is Idaho Code§ 37-2732(a) unconstitutionally
vague?
B. Did the prosecution of Defendant for possession
of marijuana with the intent to deliver violate his
constitutional right to the free exercise of his
religion?
In this case the court rejected the arguments of the
Defendant and found the statute to be both constitutional and
not in violation of the Defendant's religious freedoms.

State v Heath memorandum
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Again, there is no creditable evidence before the court
upon which the court could find in the Defendant's favor and
therefore the state asks the court to deny the Defendant's
motion.
Regarding the issue of the improper insertion of a
parenthetical line, the state moves to place parenthesis
around the (3) so the citation reads 37-2732(c)
3734A (l).
January 28, 2018.

. . . I o/·

Respe_c-t~flly sub~· 'ed
,:

I

\

L

Bert
L Osborri.•·
•I

,

,i

' :

Attorney for the state of Idaho

State v Heath memorandum

4
Page 24

(3) and 37-

0005/0010

01/31/2018 10:14AM FAX

BERT L OSBORN CHTD

2086424981

09-13-'17 12:68 FROM- ad.

·\....,,I

co sheriff

12082531141

T-255 P0002/000S F-110

ADAMS COVNTY SHERIFFS om~

09/13/2017 13:51:13 LE064
DEPUTY CAROLI WALSH

.

Mledemo111,or:
Initial NOC:

EVENT 14128

Ver NOC:
Loc.Uon:
CtostSt:
Olscrfc11
Rptod to:

POSSESSION • PARAPHERNALIA

Dl1p11tdl:

lgj0006/0010

[X)

Q

Felony:

01-2017-02045
si.aaell>Sspo: ARRESTBD

lnc:ldenU:

PAO'E I

Q

Non Crtlnlnal1

R.eponad Dattlllme:

08/21/2011
11S:Cl4
8121/2017 TO 8/21/2017
OWlmd nn11
3:64;53PM TO s:e4:53PM
Rpt By:
ADAMS COUNTY SHERIFF
201 INDUSTRIAL AVE.
COUNCIL 10 83612
Phono Ji

Of.eunod Dater

138 HIGHWAY 95 (MP128-149) COUNCIL
AO
PSCO CRISSY GIPE
PSCO CRISSY GIPE

Phoa,2:

···················· ····················································. ······································································································.. ,, ....
2302

$GT. CHRIS GREEN

2302,

SGT. CMRIS GREEN

2323

RESERVE KEVIN BARROW
DEPUTY SEAN MOORE

2305

···············•·11•11 ..... ··········································· ···········-·························· ···················································· ················ ....... .

" "' * RJtPOlt.TIW PARTIES • * *

t i I l l 1111 ♦♦ I f t t i t ♦ loo oll••ll ♦♦ l ♦♦ ll ♦♦ llll ♦ ll ♦ l ♦♦♦ III 11 ♦ 11111111 01•11 O ♦ tl•••t ♦ lll ♦♦ II ♦ I I · · · • • · · · · · · · · • , t t t t o oll ♦ ••IIOllll
♦ ll ♦♦ l ♦ fl ♦♦♦♦ III I I I I I t IO t t 11 I I I 111 t t I I I 111110 ♦ 1••• ♦ 1 I t I t I I I I I 11

ADAMS COUNTY SBl:JUll'II'

lneldenl Name Entry Date: 08121/2017

201 INOUSTRIALAVf.
COUNCIL 10 83612

M1llln1:
Homos
Work:

P.0. BOX &1
COUNCIL 10 83612
(208) 253-1141

P1x1

(208) 203·4227

Cell:

Pa1or:

t 00 I 11 t II I I ol ♦ ll ♦ I I I I 11111 I l l I t t I I I I ot o 111 l l l l l t l • • • o f ♦ l ♦ I 111111111111100111 ♦ 11111111 II I II l l l l t l • I I t to,o,o,o,o•••• .... • • • • • • • I 1 1
• • • • ... , • • •" t • t i I 11 I t . 1 • • t l I I 11 t o t t l t l OI I I II I I • • f• • • •

"'••• ,_t••* SUSPECTS • • •

• • t l l l l • l • .. • • .. l l l l l l l l l l l .... l t t l l l l l , 1 1

• • • • • • • • 1 t t • l t O o l • l • 1 • • • • .. • • .. 1 • • .... 1 t 1 t t t • t t l l l

I

I

t l t o • • • t • 1 • 1 o t l l t t 1 o t t • • • • • • • • • • • .. • • .. • .. 1 • 1 t .. l • • • • • 1 • 1 1

BEATH, RICHARD M
DOB:
SSN:

Race:

Inc.Ideue Nama Entry Dar.:
Aeo:

Wet:

Ratr

Home:

Fax:

Work:

P11er:

I

•< I •I

••100••11011

0112112011

OLN:

Gcadcr:

WHITE

I

t• 1

£Cha:

MALE

NOT HISPANIC

E,ya:

Hair:
Coll:

lmployet":

Cmmnont:

...................................................................................................................................................................................................................................................
•••OTHERS***

........ .,., ... ••♦•♦ ...................................... , .... • I o • • • •

I
t i .. , . t t •• • o• t 1111 t i . . . . . . . . . . . . . . . . . . . . . . . . . . I I . . . . . . . . . . . . . . . . . . . . . . • t o t • • • • • .. • • • . . . . . . . . . . . . . . . . . . . . . . t t t l l l 11 t • 1• 1 t i • • t t t • t o • 11 t t • t
I I I . I I • ot • • I
I oo•

lnddent Name Entry Date:

REATH, HAR.I LONGFELLOW
SSN:
22 WALLACE WAY

Raoe,

SANTA ID 83866

Hat1

Malllna:

Cader:

UNKNOWN

eFT 00 IN

Wac:

178

MAl.E
Etlin: NOT HISPANIC
BROWN
Eyes:
BROWN

RaJr:

P,O, eox 12s
9ANTA10&3eee

Cell:

Home:

Page 25

08/2112017

A&o:
01.N:

'00B:

01/31/2018 10:15AM FAX

09-13-'17 12:59 FROM- ad,

\...;I

09/13/2017 13:.51:13 Le064
Oel>UTr CAROL- WALSH
1

• • · · · • • • • 0 • • • • - - · O O fOOf I • · · · · · · • • · · · · • • 1 • • · • • •

T-255 POOOS/0006 F-110

12082531141

co sheriff

lnddcnt ti:
0I02017-0204S
Staftll/Dlapo: AAAESTEO

ADAMS CO~T\' SHIIUPP'S OFFIClt
l'NCJD!NT !WtOR.T

"* * OTHERS, CONTJNUgD • * *

•

(a!0007/0010

BERT L OSBORN CHTD

2086424981

0 ♦ 1- ♦ fe••··

t 10 t I I

eeeet

I

··••••t I t I t I

te••··· ft♦•··•······•·••••·••·•••··•··•·

fl 1ell

lt ♦ O ♦♦ ol•••

.. ,

♦♦

o•fl

I♦

I I O O t 10 f I I

PAGE 2

l ♦ flfltt ♦♦ I ♦ O

•••t I l ♦ I

O 10

Jnddcat Name ltntry Date: 08/21/2017

REATH, BARI LONGll'EU.OW
Worlu

Employer:
Commen11
l l l t l f l f l I f l t t , 1 • ♦ flt 1 e e , e e e t t Oe ♦ I I t ♦ ttto ♦ eo ♦ to t i • ♦ O I I t i f teeete,ettlO ■♦•··• ♦ t, ♦ 1,• ♦ f ♦•-••••• fl ♦- I I 111 O Oft lt ♦ •f• ♦-♦ f ♦ 11 ♦ 11 ♦♦ 11 I I I I I I 11 ♦ 01 I 01 ♦ 01111 lte,1 ♦♦♦♦ o,ooeeo ♦ If I I IO I ♦ t ♦♦ I loee ♦ t ♦ t i

• ••vxcnMs * * *

•••••• •• •• • • · • · • • • • • • · • • • • • I I t t t f . 1 • tt t • . I••• I ••••• • · · • · . It I t • • · • . · · · • • • • · • fO I f · • • • · •••• I I I • · · · · · • • .. • • • • • • · 1• t · · · · · · · • •• I l l

SOCIETY

t• ••

O·•• O • 11 ••••ti.too• t 11 t • I ••I ••• I Offtto•••••• o • ♦ ffO I · • I I I

Incident Name Entry Date: 08/21/2017

.. •••••••••·····•·•••• ••·······•····• .. •••• .. ••·•·••1••······•·•··• .. •1• .. ·••·••••1•1•••·•••··••••••• .... •···•••11 ,.,, ........ ••••······•····••••••····•••······•••••······• 10 I",•, I • I 1•01, •

Voh State: 10
Mako:
TOYT
Secondary Colori

Llcenn #1

38:11802

Model:
•BLANK

Yoar:
TER

1084

FROM CAD
PrllftUY Cofor:

o

Stecua:

VIN #1

CAMOUFLAGE

Mlleaae:

0,0

COfflJlleUt:

enwtlYhl No,

P5877

••••·• •• I• IO• llf•t •II t

P:S678
t to 1 • t •

t

11 • ....... , . . . . . .

]xoo / DMqfpdog / M•k• / Mde!

P!I / Smal No,

SEIZED
08121/2017
2 HOME MADE EU< HORN PIPES
1.... , .. tt•••••·•·••••••·•••••·• •• I ·•.•tit•····••••• .. • ........................ , I 1• ••• I••••····•••••• .. •••••···•• I•····••••······••••••· .. ••• 111 .. l•I I I 1•1 •1•
Oe/21/2017
Sl!IZ!O
4 CONTAINERS WITH GREEN LEAFY SUB.
MAAIJAUNA, 4,000 GRAM(S)
•t

t•• ••· t

··••t If t i .

t•t ·•·····•·•I

Ylblo
1
•t

•·•I 1I I·•

ffff,at••••t•••· t t•••• t 1• 1. IO·•. I. t t. fO . . . . . . . . . . . . . , . I • • · ••t t•••t o •••• t t • • I. t t •• •• ■■ t tot• t · · • • • • • • • • • • • • · • • • ·••••t. t• t • • · •• II I t • • I to

••••••••••••••••••••eND OF RBPOR.T••••••••••••••••••••

Page 26

01/31/2018 10:15AM FAX

2086424981

iaiooo810010

BERT L OSBORN CHTD

09-13-, 17 13:00 FROM- adt

co sheriff
12082531141 .
\...,I Adams County Sheriff's Office"-'

T-265 P0004/0006 F-110

Report# 1702046
Investigating Offlcer:Sgt. C Green

Assisting Officers:

Report by Sgt. C Green
Narrative: On 21 August 2017 at approx, 16:54 hrs., I was running stationary radar on the east side of N.
Dartmouth across from the car wash. I noticed a camouflage Toyota (LP 10 3B51802) approaching me and
estimated Its speed at 35 mllos an hour. I confirmed the Toyota's speed at 34 mlles an hour in a J>O$ted 25
zone. I Initiated a traffic stop at the Legion Hall In Council. ·
I made contact with the driver who was later Identified with an Idaho Driver's License as HARi
Heath. During the inlttal contact I thought I could emell the odor of alcohol coming HARi and asked him how
much he had drank. HARi said nothing. Whlle talklng to HARi I could no longer smell any type of alcohollc
odor coming from the vehicle. I talked to the passenger (RICHARD M. Heath DOB
about
drinking alcohol and he etated that he hadn't. Just before I began walking back to my patrol vehlcle to run
HARi through dlsptach I could smell the odor ot marijuana coming from the vehlcle. I did not question HARi
and RICHARD at this time. I retumed to my patrol vehicle checked d~ver'a status which was clear/valid.
I made contact with HARi and whlfe talklng to him I again could smell the odor of marijuana. I told
HARi that I could smell the odor of marijuana and asked him to be honest with me. HARi and RICHARO
0ecame somewhat defensive stating that I was profiling them. I explained to HARi and RICHARD that If
they had a cltable amount I would write them a citation and let them go. I then stated that If I had to search
and find the marijuana, the consequences could be greater. RICHARD then stated that he hadn't been
honest and handed me a small plastic container that contained a green leafy substance. RICHARD then
handed me a handmade elk hom pipe. Deputy Moore and Deputy Barrows arrived on scene during this
time.
I had both HARi end RICHARD exit the vehlcle before searching. During the seereh f located a
second ell< hom pipe and 3 more small plastic containers with green leafy substance. RICHARD stated that
everything was his. I laeued RICHARD a citation for Possession of a Controlled Subsumce I.C. 37-2732(c)3
and Possession of Paraphernalia I.C. 37-2734(a)1 and cleared.

Later at the Adams County Sheriff's Office I weighed the green leafy substance. Container 1 (1.2
grams) container 2 ( 1.1 grams) Container 3 ( 1.1 grams) Co~tainer 4 (.6 grams). I was unable to locate a
THC NIK for testing. All Items seized were bagged, sealed and placed Into evidence.

_,. . . . ._____. . ,_. ._. . . . . . __,If.thi';··;. ;;·~~g~ing~~;·~;;-~~please click in;~·ili;·b~~--□---
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POSSESSION • PAAAPHERNALIA
POSSESSION • PARAPHERNAL.IA
136 HIOHWAV 96 (MP121M49) COUNCIL

Rlptl1ld Date1Tfme1

Rpted I)':

Al)

f •• • · · · • • · · · • ·

3:G4:~PM TO 3:84:53PM

ADAMS COUNTY SHERIFF
201 INDUSTRIAL AVE,
COUNCIL ID 83012

PSCO CRISSY GIPE
PSCO CRlSSY OIPE
Pllone 1:
Phooe2:

2302 SGT, CHRIS GREEN
2323 RESERVE KEVIN BARROW
2305 DEPUTY SEAN MOORE

fO •

08121/2017
10:54
8/21/2017 TO 812112017
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Occurred Tfme:
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Dllcrlct:
Rptedto:
Dltpafda:
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ADAMS OOUNTY SHERIFF

HEATH, HARi LONGFELLOW
HEATH, RICHARD M
SOCIETY
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SUSPECT
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2302 SGT. CHRIS GREEN
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TRAFFIC STOP
VEHICLE REG REQUEST
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CommenCJ

LOCATION- LEGION
LOCATION• LEGION

10,...,3851802.2018,PC
08/21/2017

15:58

2302 SGT. CHRIS GREEN

DRIVER'S LIOeNSE Rt;OUEST

08/21/2017

10:03

2~ SGT. CHRIS GREEN

STATUS CHECK

08/21/2017

18:09

2302 SGT. CHRIS OR&EN

STATUS CHECK

08/21/2017

10:00

2302 SGT, CHRIS GREEN

STATUS CHECK

08121/2017
08121/2017

16:11
10:11

2300 OEPUTY SEAN MOORE
2305 Dl!PUT"f SEAN MOORE

TRAFFIC STOP
INFORMATION

08/21/2017

18:18

2302 SGT. CHRIS GREEN

STATUS CHECK

08121/2017

18:18

2305 OEPUTY SEAN MOORe

STATUS CHECK

0812112017
08/21/2017

16:16
10:22

2323 RESERVE t<EVIN BARROW TRAFFIC STOP
STATUS CHECK
2302 SGT. CHRIS GREEN

LOCATION- LEGION
04
LOCATION· LEGION
LOCATION- l.EGION

08121/2017

1G:22

~

LOCATION• LEGION

08/21/2017

16;22

2323 RESERVE KEVIN BARROW STATUS CHECK

LOCATION- LEGION
I0,.. ,.,HE!ATH, HARi L. 19570818,U.
LOCATION- LEOION
C4
LOCATION- LEGION
NEGCONTX4
LOCATION• LEGION

C4
LOCATION- LEGION
LOCATION• LEGION
2302 IS C4
LOCATION• LEGION

C4

04
DePUTY SEAN MOORE

STATUS CHECK

C4
LOCATION• ~EOION
C4

oe/21/2017

1e:22

2302 SGT. CHRIS GREEN

BUSY UNLESS URGENT

LOCATION■

LEGION

37COOE
08121/2017

16:22

2306 DEPUTY SEAN MOORE

BUSV UNLISS UAOENT

LOCATION• LEGION

08n1/2017

10:22

2323 RESERVE KEVIN BARROW BUSY UNLESS URGENT

LOCATION- LEGION

370001
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08121/2017

16:3G

2302 SGT, CHRIS GREEN

GUN INQUIRY

08/21/2017

18:36

2302 SGT. CHRIS GREEN

GUN INQUIRY

08121/2017

11U7

2302 SOT, CHRIS GRl!EN

DRIVER'S t.lCENse RSQUEST

08121/2017

16:47

2302 SGT. CHRIS GREEN

DRIVER'S LICENSE REQUEST

0812112017

1a:so

a302 SGT. CHRIS GREEN

INFORMATION

08/21/2017

17:06

2302 SOT. CHRIS GREEN

A~RIVED

08/21/2017

17:08

2305 DEPUTY SEAN MOORe

ARRIVED

08/2112017

11:06

2323 RESERVE KEVIN BARROW ARRIVED

37COOE
1,.0CATION• LEGION
744511,0...N,N,
LOCATION- 1.EGION
BCM7781,0,.,N,N.
LOCATION• LEGION
10......HEATH,RICHARO M,19610819,U,
l.OCATION- LEGION
0A,.,.,.HEATH,RICHAR0 M, 19810619,U.M
LOCATION· LEGION
TIME OF STOP
LOCATION· 136 HIGHWAY 96 (MP129-149)
COUNCIL
Move Unit 2302 F,om TS 9216 To Event
14129
LOCATION• 138 HIGHWAY 9& (MP129•149)
COUNCIL
Move Unit 2305 From TS 9216 To Ewnt

14120
LOCATION, 130 HIGHWAY 95 (MP129-149)
COUNCIL
Move IJnll 2323 From TS 9216 To Event

14129
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Third Judicial District Court -- Adams County
Court Minutes
CR-2017-0019666-MD
State of Idaho vs. Richard Thumbs M Heath
Hearing type: Motion to Dismiss
Hearing date: 2/1/2018
Time: 11 :00 am
Judge: John Meienhofer
Minutes Clerk: Charissa Branson
Defendant Pro Se: Richard Thumbs M Heath
P. D. Attorney: Timothy Felton, Stand by Council Only
Prosecutor: Bert Osborn, Council City Prosecutor

11:05

Case called all parties present. Bert Osborn P.A. appearing Telephonically. Court
reviews case filings.

11:07

Defendant states he would like to stand as prose defendant, and have Mr. Felton be
withdrawn. Prosecutor has objections to allowing defendant proceed without an atty.

11:12

Court discharges Mr. Felton as Public Defender, Discovery was given Discovery by
Mr. Felton

11:13

Defendant gives argument.

11:21

Court questions defendant on what occurred the day of the stop.

11:28

Court reviews Police Report.

11 :32

Court will set matter over to March 15, 2018 at 1:30 pm so court can review video
prior to hearing. No objection from either party. Mr. Osborn to subpoena Officer
Green to appear. Mr. Osborn to provide Judge with copy of Video.

11 :35

Court adjourned.

COURT MINUTES

1
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7
FILED J,'lS
MAR i 3 2018 f ~
Thumbs (Richard) M. Heath
Defendant, Pro Se
P.O.Box 234:
Pollock, ID 83547
IN THE DISTRICT OF THE THIRD JUDICIAL DISTRICT OF THE STATE OF
·IDAHO,

IN AND FOR THE COUNTY OF ADAMS, MAGISTRATE DIVISION.
State of Idaho,
Plaintiff
vs.

)

) Case No: CR-2017-0019666-MD
)
)

Richard M. Heath
Defendant

) Motion to Return Property
}

The Defendant has previously submitted a motion to dismiss under
Idaho Criminal Rule 48(a) (2). This motion to return p:roperty is
submitted under Idaho Criminal Rule 41(f) and therefore must also
be treated as a motion to suppress under Rule 12(b) (3).
Said motion to dismiss does contain allegations of fact that the
Defendant was aggrieved by an unlawful search and seizure ot
.property and therefore moves for the return of said property.
These allegations are fully supported by the video recordings
provided by Sgt. Chris Green and Deputy Sean Moore'.
The second argument in said motion to dismiss is that Cannabis is
a natural herb and not a drug and that neither the legislature (ID
St. Const.,Art.3,sect.25) nor the State Board of Medicine (ID St.
Const.,Art.2,sect.l) has the authority to criminalize a natural
herb given to us by the Creator (Genesis 1:29). The Prosecution
denies this and claims three precedents offer '' identical
arguments". This statement is false. Either the
Prosecutor did not read the motion to dismiss, or did not read
these court decisions.
None of these "precedents" mentions Art.21,sect.19 of the Idaho
State Constitution. This Defendant has certainly been molested in
person and property on account of hie mode of religious worship.
Also, none of the cited "precedents" mention that Idaho code 372732(c) (3) and I.e. 37-2734A(l) make "the Messiah" {Hebrew) and
"t.he Christ" (Greek) into criminals. Is this ~eally consistent
with any interpretation of "religious freedom"?
The Defendant recognizes that a Magistrate court is hesitant to
render a decision which may appear, prima facie, to contradict.a
higher court ruling. Since the first argument stands firmly on its

Motion to Return Property

j
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own, a logistical compromise is offered. Adams County extends
westward tot.he border of Oregon, which is a 11 free state". Sgt.
Chris Green could meet the Defendant at said border, at a
specified time and place, and return the stolen
property. The Defendant will agree not to bring said sacred
property into the state of Idaho until said state
shall lift its unlawful prohibition of cannabis.

Pro possessore habetur qui dolo injuriave desiit possidere.
Nemo debet immiscere se rei

aa

se nihil pertinenti.

Respectfully submitted,
Thumbs (Richard) M. Heath

s~

frUddl J/4.d

Motion to Return Property

2
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CERTIFICATE OF SERVICE

I certify that on

"f'/f~v-c.A.73-,,. I served a copy to:

Mr. Bert Osborn

0

Bymail

Council City Prosecutor

□

By personal delivery

P.O. Box158

5!l

By fax # (208) 642-4981

IJ

Bymail

Payette, 10. 83661

Sherry Ward
Adams county Clerk/Recorder

0

By personal delivery

P.O. Box48

Ql}

By fax# (208) 253-4880

Council, ID. 83612

Thumbs (Richard) M. Heath.
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~ JUDICIAL. DISTRICT, STATE O~AHO
COUNTY OF ADAMS
MOTION HEARING

THE STATE OF IDAHO,
Plaintiff,
•VS•

],r.mm {rh1unaj#w-b
Defendant.

)
)
)
)
)
)
)
)
)

~eNo.
Date:

Qt. t1,)\J- \qy,(t[o-J.ID.
s2( LS }11Jl~

JOHN ME!ENHOFER
Judge: _ _ _ _ _ _ _ __
Tape:

APPEARANCF.s: ·
[ ]
. ~unty Pros~~utor
.
.
[ JInterpreter
l 1 Cityof \!lltD(J P
Prosecutor
Defendant
[ ] Defendant's Attorney _ _ _ _ _ _ _ _ _ _ __

~t:f: Oebora - - - -

N

MOTION:
· [ ] for Bond Reduction or Release on Own Recogni2:ance
·
[ ] Granted.
[ ] Denied.
[ ] Under advisement.
[ ] Bond reduced to $________•
[ ] Defendant released on own recogni2:ance.
[ ] for Suspension of Jail Sentence and Early Release from Custody
[ ] Granted.
[ J Denied.
[ ] Under advisement.
[ ] Balance of jail term suspended.
[ ] Defendant placed on probation for _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
[ ] for Work Release or Work Search Privileges
[ ] Granted; Defendant shall have .[ ] work release

[ · ] work search

privileges

[ ] Denied.
[ ] Under advisement.
[ ) Defendant remanded into the custody of the Sheriff of AD~ County, Idaho.

[ J

[ ]

for Dismi.mI After Withheld Judgment
[ ) Granted.
[ ] Denied.
[ ] Case dismissed.
·
[. ] Judgment of Conviction entered.

[ ] Under advisement.

Vacate/Continue Hearingfl'rial
stated the- grounds.
[ ] State
[ ] Defense Counsel
[ ] Under advisement.
[ ] Granted.
[ ] Denied.
[ ] Hearing/I'rial reset _ _ _ _· _ _ _ _ _ _ _ _ _ _ _ _ _ __
to

[ ] for Attorney of Record to Withdraw

[ ] Granted.

bd.,

M._Dismiss
[ ] Granted.
to

[ ] Denied.
[

[ ] Under advisement.

JSuppress [ ] State's [ ] Defendant's
· [ ] Denied.
[ ] Under advisement.

"'-.

r ~ ~- , . ,,

><. L;

t7 • ~_

"t) ¥ ~ ~ l P C \ . ~~'-hi()<\\ >d--~ ..::l.c"") l 't~
Ma11A& 1\ ·. DI:> ~

1)4 Other: { ~ , : : , .
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COURT MINUTES-MOTION HEARING
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Filed: May 22, 2018 at 10:35 AM.
Third Judicial District, Adams County
By:

Chcc,,,-~-a/Bv~ Deputy Clerk

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADAMS
State of Idaho
vs.
Richard Thumbs M Heath

Case No. CR-2017-19666

JUDGE: Meienhofer, John

DATE: May 17, 2018

CLERK: Charissa Branson

LOCATION:

HEARING TYPE: Motion to Dismiss

COURT REPORTER:

Court Minutes

INTERPRETER:

Parties Present:

State of Idaho

Attorney:

Richard Thumbs M Heath

Attorney:

Bert Leroy Osborn

Hearing Start Time: 10:40 AM
Journal Entries:
- Set dismissal for 6/21/2018 at 10
Hearing End Time: 10:41 AM

Exhibits:

COURT MINUTES (Criminal)
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Filed: June 28, 2018 at 10:31 AM.
Third Judicial District, Adams County
By:

Chcc,,,-~-a/Bv~ Deputy Clerk

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADAMS
State of Idaho
vs.
Richard Thumbs M Heath

Case No. CR-2017-19666

JUDGE: Meienhofer, John

DATE: June 21, 2018

CLERK: Charissa Branson

LOCATION:

HEARING TYPE: Motion Hearing - Criminal

COURT REPORTER:

Court Minutes

INTERPRETER:

Parties Present:

State of Idaho

Attorney:

Richard Thumbs M Heath

Attorney:

Bert Leroy Osborn

Hearing Start Time: 10:28 AM
Journal Entries:

- Motion to supress granted. Case dismissed by prosecutor.
Motion to return property court will research statute and make a ruling at a later date.
Motion to return Property to be continued to July 19, 2018 at 10 am
Hearing End Time: 10:41 AM

Exhibits:

COURT MINUTES (Criminal)
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Filed: June 28, 2018 at 10:54 AM.
Third Judicial District, Adams County
By:

Chcc,,,-~-a/Bv~ Deputy Clerk

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADAMS
State of Idaho
vs.
Richard Thumbs M Heath

Case No. CR-2017-19666

JUDGE: Meienhofer, John

DATE: June 21, 2018

CLERK: Charissa Branson

LOCATION:

HEARING TYPE: Motion to Dismiss

COURT REPORTER:

Court Minutes

INTERPRETER:

Parties Present:

State of Idaho

Attorney:

Richard Thumbs M Heath

Attorney:

Bert Leroy Osborn

Hearing Start Time: 10:28 AM
Journal Entries:

- Case Dismissed on Motion of Prosecutor
Hearing End Time: 10:41 AM

Exhibits:

COURT MINUTES (Criminal)
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THIRD JUDICIAL DISTRICT COURT
STA TE OF IDAHO
IN AND FOR THE COUNTY OF ADAMS
)
Case No: CR-2017-0019666-MD
)
)
)
)
)
)

STATE OF IDAHO,
Plaintiff.
vs.

Richard M Heath
193 ,Old Pollock Rd
Pollock, ID 83547
Defendant.
CHARGE: I37-2732{c){3) M, Controlled Substance-Possession of
AMENDED: :,-------.:---.--;.--;-.-~-.------,.-,.,....-,.--:--:--:---------.-----:.:---:-:----,-7""'.,----,----.----.-:--..-----:-:-----:------The Defendant having been fully advised of his/her statutory and constitutional rights, including the right to counsel, to remain silent,
to trial by jury, to confront witnesses, and the presumption of innocence:
□ defendant found not guilty
efendant plead guilty □ defendant found guilty
tate moved to dismiss □ infraction default entered
JUDG
T:
IJ ~onviction is entered.
C Judgment is withheld.
&'Charge is dismissed with prejudice.
[J Charge dismissed without prejudice.
- Bond:
The bond is □ exonerated. □ forfeited and case closed.
D applied to the fine and costs.
PAYMENTS: Defendant shall pay immediately, or as provided in a payment agreement, as follows:
$ ~~----' which includes fine and court costs. □ $ ---,,----,,-- of the fine is suspended.
·- reimburse Adams county $_ _ _ _ _ _ _ for Court appointed counsel costs.
l: pay$_ _ _ _ _ _ _ restitution to ------:,;,;;---r---------~.,,.,,..--.......-..,..,.,.--,.---...---·
Defendant will appear in court and show cause on Thursday _ _ _ _ _ _ _ at 1:30 p.m. why all the fine and costs are
not paid, unless they are paid in full at least 24 hours prior thereto.
JAIL: Defendant shall serve _ _ days in jail with _ _ days suspended and credit for __ days served.
[I Defendant shall serve _ _ days at the discretion of the Probation Officer
[J weekend eligible
' : _ _ Days are imposed but deferred LJ work release eligible
17 Defendant to perform _ _ hours of Community Service in lieu of _ _ days of jail
C Defendant shall check in immediately to serve _ _ _ days _forthwith or _
make an appointment for
a later period of incarceration.
l1 Failure to report for jail as ordered by the court or scheduled by the jail will result in defendant having to serve
all _ _ additional days of the suspended jail time.
~: This custodial sentence is c:1 concurrent with □ consecutive to any other sentence.
DRIVING PRIVILEGES: Defendant's driving privileges are suspended for _ _ days/months beginning on
:::: the date of this judgment or CJ ~,......,,.----~-,------------,- IJ -~_days absolute__
[1 DWP: The period of suspension shall commence following the end of any prior period of suspension,
disqualification, or revocation existing at the time of this offence.
,, Ignition Interlock required beginning _ _ _ _ _ _ _ _ _for_ _ days/months.
Reinstatement of driving privileges must be accomplished before you can drive. Apply to: Driver's Services, P.O. Box
7129, Boise, ID 83707-1129 or Call 208 334-8735.
HUNTING, FISHING, TRAPPING AND BOATING: Defendant's D hunting, D fishing, IJ trapping, privileges are
suspended ___ days/months D from date of this judgment or [I beginning _ _ _ _ _ _ __
' Not to be in field with others that are hunting.
-1 motorized boat operating privileges are suspended _ _ [) from date of this judgment or
beginning
.
SUBSTANCE ABUSE: r~ Defendant shall within _ _ days undergo a substance abuse evaluation and fully comply with
all of the evaluators recommendations for treatment with a provider or providers to be designated by the Probation Officer.
,~ Defendant shall within _ _ days enroll in and then promptly complete _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
L_

Pay Community Service Fee o f ~ - - - - - [I Review Hearing-~~___,,,,-,--------=-Provided Community Service is completed prior to Review Hearing with proof in the file, Defendant will not need to appear
for Review Hearing.
.
Probation: Defendant is placed on [] supervised [] unsupervised probation for a period of----....,....,..-----,-, months/years.
During the period of probation, all suspended penalties are subject to Defendant's compliance with all of the above
orders and the following conditions.
The Defendant shall:
-• report to the probation officer within 5 days and comply with all probation rules and reporting requirements.
'.J not refuse any evidentiary test for drugs or alcohol requested by law enforcement or probation officer.
_ not commit a felony or misdemeanor.
•-= not operate a motor vehicle unless validly licensed and insured.
not operate a motor vehicle after having consumed any alcohol whatsoever.
; not frequent any establishment J'censed for the
premises co umption of alcoholic beverages.

Dated:

,, ers

blI

copies to:

and conditions of
7() {
Jud --------!!=::........:.----=~,---1,<-,---,-:...-=-=----V'----

f&

,::;

Defense Attorney ::, Prosecutor
D Fish & Game
C Driver Services
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Judge No. __,3=2=-3__
[; Jail
iJ Counseling

STATE OF IDAHO,
Plaintiff.
vs.

THIRD JUDICIAL DISTRICT COURT
STATE OF IDAHO
IN AND FOR THE COUNTY OF ADAMS
)
Case No: CR-2017-0019666-MD
)
)
)
)
)
)

CV'
---JUDGMENT
D A T E : ~ ~ 1ZOlo

FILED~n:3L;i
Richard M Heath
I 93 Old Pollock Rd
: e r t L 0 s b ~ i l City Prosecutor
PROSECU
DEFENSE ATTORNEY: _ _ _ _ _ _ _ __
Pollock, ID 83547
Defendant.
CHARGE: I37-2734A(l}, Drug Paraphernalia-Use or Possess With Intent to Use
AMENDED: ,--,---.--..--.,.--.-.----.-----,,,;-;"""'.::---------=,-----=- --=-..,.....,.--,----,-~...,..,....~~~-----The Defendant having been fully advised of his/her statutory and constitutional rights, including the right to counsel to remain silent
'
'
to trial by jury, to confront witnesses, and the presumption of innocence:
D defendant found not guilty
' J defendant plead guilty CJ defendant found guilty
~tate moved to dismiss lJ infraction default entered
o Judgment is withheld.
[ 1 Conviction is entered.
JUDGMENT:
rJ Charge dismissed without prejudice.
ij'"Charge is dismissed with prejudice.
D applied to the fine and costs.
The bond is □ exonerated. D forfeited and case closed.
r.- Bond:
PAYMENTS: Defendant shall pay immediately, or as provided in a payment agreement, as follows:
$ _ _ _ __,which includes fine and court costs. □ $ _____ of the fine is suspended.
! . reimburse Adams county $._.,....______ for Court appointed counsel costs.
L. pay$_--,,_____ restitution to---==--..----------.....-.......--....---,,,....,.__,,....__ __
Defendant will appear in court and show cause on Thursday _ _ _ _ _ _ _ at I :30 p.m. why all the fine and costs are
not paid, unless they are paid in full at least 24 hours prior thereto.
JAIL: Defendant shall serve _ _ days in jail with _ _ days suspended and credit for __ days served.
L Defendant shall serve _ _ days at the discretion of the Probation Officer
1J weekend eligible
[: _ _ Days are imposed but deferred D work release eligible
[l Defendant to perform _ _ hours of Community Service in lieu of _ _ days of jail
make an appointment for
~~ Defendant shall check in immediately to serve ___ days _forthwith or _
a later period of incarceration.
~ Failure to report for jail as ordered by the court or scheduled by the jail will result in defendant having to serve
all _ _ additional days of the suspended jail time.
~-• This custodial sentence is □ concurrent with D consecutive to any other sentence.
DRIVING PRIVILEGES: Defendant's driving privileges are suspended for _ _ days/months beginning on
· the date of this judgment or [J ---,,.......,.,,-------:-:,,------,---,---,-- D ---:-_days absolute__
~ 1 DWP: The period of suspension shall commence following the end of any prior period of suspension,
disqualification, or revocation existing at the time of this offence.
l l Ignition Interlock required beginning _ _ _ _ _ _ _ _ _ for_ _ days/months.
Reinstatement of driving privileges must be accomplished before you can drive. Apply to: Driver's Services, P.O. Box
7129, Boise, ID 83707-1129 or Call 208 334-8735.
HUNTING, FISHING, TRAPPING AND BOATING: Defendant's □ hunting, D fishing, :J trapping, privileges are
days/months □ from date of this judgment or □ beginning _ _ _ _ _ _ __
suspended
1J Not to be in field with others that are hunting.
'motorized boat operating privileges are suspended _ _ D from date of this judgment or
.
~ beginning
SUBSTANCE ABUSE: IJ Defendant shall within _ _ days undergo a substance abuse evaluation and fully comply with
all of the evaluators recommendations for treatment with a provider or providers to be designated by the Probation Officer.
'. : Defendant sball within _ _ days enroll in and then promptly complete _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
□ Review Hearing - - - ~ , - - - ~ - - - - , - - - : - c - , - - Pay Community Service Fee of$
Provided Community Service is completed prior to Review Hearing with proof in the file, Defendant will not need to appear
for Review Hearing.
Probation: Defendant is placed on [ ] supervised [ ] unsupervised probation for a period of -~----,-,,-~ months/years.
During the period of probation, all suspended penalties are subject to Defendant's compliance with all of the above
orders and the following conditions.
The Defendant shall:
IJ report to the probation officer within 5 days and comply with all probation rules and reporting requirements.
! : not refuse any evidentiary test for drugs or alcohol requested by law enforcement or probation officer.
not commit a felony or misdemeanor.
- not operate a motor vehicle unless validly licensed and insured ..
not operate a motor vehicle after having consumed any alcohol whatsoever.
' · not frequent any establishment licens for the o remises cons ption of alcoholic beverages.

Dated:
copies to:

.. ro a·
-;~land conditions ofp
Judge -~i.:z:-iL1,LJ,'-----=----,.;:.....,,-=-----=---1.<----

b '). JU I ,8

lJ Deti dant

IJ Defense Attorney [I Prosecutor
D Driver Services
0 Fish & Gwne
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Judge No. _,3=2=3__
□

Jail

lJ Counseling

FILED

i·JUL

Thumbs (Richard) M. Heath
Defendant, Pro Se
P.O.Box 234
Pollock, ID 83547

!Ji]~~

s~i&tw~CLERK

IN THE DISTRICT OF THE THIRD JUDICIAL DISTRICT OF THE STATE OF
IDAHO,
IN AND FOR THE COUNTY OF ADAMS, MAGISTRATE DIVISION.
State of Idaho,
Plaintiff
vs.
Richard M. Heath
Defendant

Case No: CR-2017-0019666-MD

Supplementary
Motion to Return Property

I) The court has argued, on June 21, 2018, that the defendent's
sacred property should not be returned because it is "contraband"
which has already been refuted by the defendent' s motion to
dismiss. All herbs bearing seed are given to Man by God (Genesis
1:29) and are not subject to government control pursuant to
Artical XXI, section 19 of the Idaho State Constitution. Such a
prohibition would criminalize "the Christ" and "the Messiah" and
interfere with the Holy Sacraments of many major religions.
In addition, I.C.37-2734A defines the prohibition and penalties
for possession of "drug paraphernalia" related to using a
"controlled
substance",
and
I.C.37-2732(1) (c) (3)
defines
a
controlled substance under schedule I (except LSD) , I I I, IV, V, VI .
"Marijuana" [sic] (Cannabis) is erroneously listed under schedule
I because:
"I.C.37-2704.Schedule I tests.-The board shall place a substance
in schedule I if it finds that the substance:
(a) Has high potential for abuse; and
(b) Has no accepted medical use in treatment in the United
States or lacks accepted safety for use in treatment under
medical supervision." [Emphasis mine].
While (a) is subjective and debatable, (b) cannot be applied to
Cannabis which was used in many patented medicines prior to its
unlawful prohibition and is currently recognized for medical use
in many States. It is also safer than any pharmaceutical DRUG on
the market. Toxicity is measured by "LD-50", which is the lethal
dose for 50% of the test subjects. Cannabis has NO LD-50 since NO
organism has ever died from an overdose! Obviously the "State
board of pharmacy" serves the DRUG industry, which is a leading
cause of death and permanent injury in the United States.
1
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Motion to Return Property
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Furthermore, an administrative board is not. a legitimate part of
the legislative branch of our State government pursuant to
Artical II, section 1 and Artical III, section 1 of the Idaho
State Constitution.
II) The court also argued that the Adams County Sheriff's
Department has only a few Deputies to patrol many miles of roads
and it would be an unreasonable hardship for them to travel to
the Oregon border to return the defendent's sacred property where
it is recognized as "legal" to possess. Yet 3 Deputies spent over
an hour committing actionable fraud, extortion, armed robbery,
and violating the defendant's civil and human rights under color
of law in order to obtain said property. Consequently, the
defendant has spent hundreds of dollars and countless hours over
11 months preparing and defending his case, pro se, while
suffering duress and mental anguish under threat of 2 years in
jail and $2000.00 in fines. The defendant lives on approximately
$2000 per year with no regular income. Also, the prosecutor and
the "public defender" have acted in collusion to deprive the
defendant of power of attorney, deny him access to discovery
evidence, to mislead the court and the defense by false statement
of fact and law, and to subvert the Constitutions of the United
States and the State of Idaho, all in violation of their solemn
oaths under Rule 220(a} of the Idaho Bar Commission Rules. This
constitutes perjury, withholding of evidence, and obsrtuction of
justice. In this light, would it really take that long for 1
officer to drive to the Oregon border?
Jus et fraus nunquam cohabitant.
beneficium facientis.

Injuria propria non cadet in

III} The court has a valid concern that such a precedent could
become costly to Adams County since its Sheriff's Department
makes a regular habit of such searchs and seizures using the same
tactics:
profiling,
fabricated
accusations,
psychological
evaluations of their victim's responses, and threats of arrest if
they do not hand over evidence "voluntarily" without due process
of law. It will be noted in the video recordings of Sgt. Green
and Dpty. Moore that they repeatedly asserted: "the court allows
me to do what I am doing •.. ", "Theres case law that says we can
do this.", "Legally, by law, we don't have to get a search
warrant.", etc.
Nemo est supra leges. Jus non habenti tute non paretur.
It would be a very simple solution if the court were to issue a
preventive injunction to said Sheriff's Department demanding that
they cease and desist from all such criminal predatory behavior.
This would resolve the larger issue for Everyone without further
litigation. The court might consider that if said property were
returned under this motion the precedent would apply only to
those aggrieved by unlawful search and seizure in the future,
2
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which is preventable. If the motion is denied, and again on
appeal, the defendent will have no recourse but to file civil
proceedings pursuant to Idaho Criminal Rule 41 {f). If a jury
should award such a lawsuit, including compensatory and punitive
damages, and said injunction, the gates would be opened to All
those thus aggrieved in the past, present, and future.
Maxime paci sunt contraria vis et injuria. Adjuvari quippe nos,
non desipi, beneficio oportet.
Respectfully submitted,

Thumbs {Richard) Mitchell Heath

J.k,.,,..A ~~
~ I t / 2 CJ/'i?

3µ_~~
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CERTIFICATE OF SERVICE

I certify that on

3~If t,·"!'f' I served a copy to:

Mr. Bert Osborn

0

Bymail

Council City Prosecutor

Cl

By personal delivery

P.O. Box 158

/j!/

By fax# (208) 642-4981

Sherry Ward

IJ

Bymail

Adams County Clerk/Recorder

Jg/

By personal delivery

P.O. Box48

□

By fax# (208) 253-4880

Payette, ID. 83661

Council, ID. 83612

Thumbs (Richard) M. Heath.
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Filed: August 21, 2018 at 12:11 PM.
Third Judicial District, Adams County
By:

Chcc,,,-~-a/Bv~ Deputy Clerk

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADAMS
State of Idaho
vs.
Richard Thumbs M Heath

Case No. CR-2017-19666

JUDGE: Meienhofer, John

DATE:August16,2018

CLERK: Charissa Branson

LOCATION:

HEARING TYPE: Motion Hearing - Criminal

COURT REPORTER:

Court Minutes

INTERPRETER:

Parties Present:
State of Idaho

Attorney:

Richard Thumbs M Heath

Attorney:

Bert Leroy Osborn

Hearing Start Time: 12:06 PM
Journal Entries:
- Court reviews motions.
12:08
12: 16
12: 18
12:19
12:21

Defendant gives argument.
Court reviews statute
more testimony from defendant.
court states that only the Antler Bong is at issue no other property.
more testimony from defendant.

12:23 Court will take matter under advisement.
Defendant asks that Adams County bring property to OR. border,
Court will issue a written decision.
Defendant would like to have property preserved for appeal.

Hearing End Time: 12:27 PM
Exhibits:

COURT MINUTES (Criminal)
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Thumbs (Richard) M. Heath
Defendant, Pro Se
P.O. Box 234
Pollock, ID 83547
IN THE DISTRICT OF THE THIRD JUDICIAL DISTRICT OF THE STATE OF IDAHO,
IN AND FOR THE COUNTY OF ADAMS, MAGISTRATE DIVISION.
State of Idaho,
Plaintiff
vs.

)

) Case No: CR-2017-0019666-MD
)

) Postfactum Supplementary
) Motion to Return of Property
Richard M. Heath

Defendant

)
)

In the previous motions to return property the defendant neglected to
present another significant legal argument against the unlawful
prohibition of Cannabis, which is now offered:
Because of the 10 t:h Amendment of the United States Constitution, the
prohibition of alcohol required passage and ratification of the 18 th
Amendment, since the government previously had no authority to
legislate the personal choices of citizens regarding the substances
they may consume or the manner in which they may take care of their
own health. Such authority was again removed by the 21"' Amendment
(repeal of the 18 th ) largely because it violated other constitutional
guarantees of personal liberty, particularly the l"t Amendment, since
many religions prohibit alcohol while the Romans have considered it a
sacrament since the cult of Dionysus.
Where is the Constitutional Amendment giving any government the lawful
authority to prohibit Cannabis, a natural herb? Said prohibition
violates not only USC Amend.l, but also the Idaho State Constitution,
Article I, sections 1,2,+4; Article II, section l; Article III,
section 1; Article IX, section 6; and Article XXI, section 19. Due
process of law would certainly require a Constitutional Amendment to
alter or repeal all of these constitutional protections of the
"inalienable rights" of the People.
Respectfully submitted,
Thumbs (Richard) Mitchell Heath

3 ~ !f!W-tf~
Postfactum Supplementary Motion to Return Property
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CERTIFICATE OF SERVICE

I certify that on

;1J#J..'lpj

I served a copy to:

Council City Prosecutor

0
D

By personal delivery

P.O. Box158

Jg/

By fax# (208) 642-4981

Mr. Bert Osborn

Bymail

Payette, ID. 83661

Sherry Ward
Adams County Clerk/Recorder
P.O. Box48
Council, ID. 83612

fJ
0

By personal delivery
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By tax n(20s) 253-4880 J
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Thumbs (Richard) M. Heath.
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Bymail
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FILED

OCT 29 2018
Thumbs (Richard) M. Heath
Defendant, Pro Se
P.O. Box 234
Pollock, ID 83547
IN THE DISTRICT OF THE THIRD JUDICIAL DISTRICT OF THE STATE OF IDAHO,
IN AND FOR THE COUNTY OF ADAMS, MAGISTRATE DIVISION.
State of Idaho,
Plaintiff
vs.

)

) Case No: CR-2017-0019666-MD
)

) Additional Postfactum Supplemental
) Motion to Return Property
Richard M. Heath
Defendant

)
)

I) Idaho State Constitution, Article I, section 1: INALIENABLE RIGHTS
OF MAN. All men are by nature free and equal, and have certain
inalienable rights, among which are enjoying and defending life and
liberty; acquiring, possessing, and protecting property; pursuing
happiness and securing safety. [emphasis mine].
The defendant finds no ambiguity in this guarantee of our civil and
human rights, which precludes statute 37-2732(c) (3) as applied to
Cannabis, and therefore seeks:
Recuperatio, i.e., ad rem, per injuriam extortam si ve detentam, per
sententiam
j udicis
res ti tutio.
(Recovery,
i.e.,
restitution by
sentence
of
a
judge
of
a
thing
wrongfully
extorted
or
detained.) [translations of all Latin maxims are from Black's Law
Dictionary.]
The defendant wishes
to clarify and emphasize that he
seeks
restoration not only of his sacred physical property, but also and
especially of his inalienable rights as a citizen and his lawful
government which he is bound by oath to support and defend.
II)Idaho State Constitution, Article I, section 18: JUSTICE TO BE
FREELY AND SPEEDILY ADMINISTERED. Courts of justice shall be open to
every person, and a speedy remedy afforded for every injury of person,
property, and character, and right and justice shall be administered
without sale, denial,
delay,
or prejudice.
[emphasis mine. The
defendant has no interest in "a speedy remedy" or concern for "delay".
This right was waived by several requests for continuance. In fact,
the defendant greatly appreciates the Court's slow and careful
deliberation.]
Additional Postfactum Supplemental Motion to Return Property
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Black's Law Dictionary: "Justice, n. ... Proper administration of laws.
In jurisprudence, the constant and perpetual disposition of legal
matters or disputes to render every man his due."
"Jurisprudence. ...In the proper sense of the word, 'jurisprudence' is
the science of law, namely, that science which has for its function to
ascertain the principles on which legal rules are based, so as not
only to classify those rules in their proper order, and show the
relation in which they stand to one another [i.e., state statutes
subordinate to the constitution which creates and defines the state],
but also to settle the manner in which new or doubtful cases should be
brought under the appropriate rules. Jurisprudence is more a formal
than a material science. It has no direct concern with questions of
moral or political policy, for they fall under the province of ethics
and legislation; but when a new or doubtful case arises to which two
different rules seem, when taken literally, to be equally applicable,
[the prosecution has yet to present or cite a written rule that
"contraband" items are not to be returned under rule 4l(f), but merely
claims that it is not customarily done.] it may be, and often is, the
function of jurisprudence to consider the ultimate effect which would
be produced if each rule were applied to an indefinite number of
similar cases, and to choose that rule which, when so applied, will
produce the greatest advantage to the community."[emphasis mine].
Jurisprudentia est divinarum atque hunanarum rerum notitia, justi
atque injusti Scientia. Jus est ars boni et aequi. [Jurisprudence is
the knowledge of things divine and human, the science of what is right
and what is wrong. Law is the science of what is good and just.]
The defendant is aware that Black's Law Dictionary does not carry the
weight of law, though it is based on a summary of legal history and
precedent in the United States. Still, if the Court does apply this
manner of comparative analysis it appears thus:
If the motion is granted;
the Sheriff's Office cannot retain
possession of personal property that has been unlawfully seized even
if a non-legislative administrative agency fraudulently claims that it
is "contraband". The People (community) will remain "secure in their
persons, houses, papers, and effects against unreasonable searches and
seizures" without being violated and "molested in person or property
on account of ... [their] ... mode of religious worship.", (as per I. S. C.,
Art.I, sect.17 and Art.XXI,sect.19).
Quod meum est sine me aufferi non potest. Neminem laedit qui jure suo
utitur. [That which is mine cannot be taken away without my assent. He
who stands on his own rights injures no one.]
If the motion is denied; the Sheriff's Office may continue to
habitually engage in highway robbery and sacrilegium [the stealing of
sacred things,
or things dedicated to sacred uses.]
at their
Additional Postfactum Supplemental Motion to Return Property
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discretion, seizing anything that has been fraudulently listed as
"contraband"
by
said
non-legislative
administrative
agency,
in
violation of the Idaho State Constitution, Article I, sections 1, 4,
and 17; Article II, section 1; and Article XXI, section 19; profiting
from said robbery directly and also attempting to commit extortion
under color of law (through citations resulting in fines, in violation
of I.S.C., Art. I, sect. 18: " ... administered without sale ... ") against
those they have already victimized. The People (community) shall
remain disfranchised of said constitutional rights and be required to
live in a state of anarchy ruled by organized crime, owned and
operated by the same ostensible authorities to whom they have already
paid tribute for protection against such oppression.
Qui parci t nocentibus innocentes puni t. Sacrilegus omni um praedonum
cupidatem et scelera superat. [He who spares the guilty punishes the
innocent. A sacrilegious person transcends the cupidity and wickedness
of all other robbers.]
III)The defendant also petitions the Court to inquire of the
prosecution as to why they have failed to respond to his Supplemental
Request for Discovery as per Rule 16(f) (1), and to mandate compliance.
IV)As alleged in the former Supplemental Motion to Return Property and
in open court on August 16,2018, the Adam's County Sheriff's Office is
infamous for exactly this kind of abuse of authority and the defendant
does hereby reiterate his plea to the Court for a Preventive
Injunction to protect Society (the community).
Quod consat clare non debet verificari.
not be proved. ]

[What is clearly apparent need

This request is intended simply to define and clarify the limits of
lawful police power for the benefit of both the People and said
Sheriff's Office. It does not imply injury or punishment of anyone
unless there are future violations of its stipulations.
Jus disere, et non jus dare. Res est misera ubi jus est vagum et
incertum. Qui evertit causam, evertit causatum futurum. Nemo prudens
punit ut praeterita revocentur, sed ut future praeveniantur. Qui non
prohibit id quod prohibere potest assentire videtur. [To declare the
law, not to make it. It is a wretched state of things when law is
vague and mutable. He who overthrows the cause, overthrows its future
effects. No wise man punishes in order that past things may be
recalled, but that future wrongs may be prevented. He who does not
forbid what he is able to prevent, is considered to assent.]
While the time, effort, and expense invested in this defense, without
remuneration, is certainly evidence of the importance of the sacred
property in contention, a higher motivation has been the opportunity
to serve Truth and Justice pro bono publico [for the public good].
Additional Postfactum Supplemental Motion to Return Property
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Respectfully submitted,
Thumbs (Richard) Mitchell Heath

0~2~2o!Y

~

Additional Postfactum Supplemental Motion to Return Property
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NDIAN. SPIRIT

The ground · on which we
stand is sacred ground. It is
the dust and blood of our ancestors.
Plenty Coups, Absaroke

Their <white man's) wise ones said we might have their reli.glon, but when we tried to understand it we found that there
.·.. were too many kinds of religion amons white men for us
tq: understand, and that scarcely any two white men agrt;ed
Which was the right one to learn. This bothered us a good
qea[ until we saw that the white man did not take his religion
· more seriously than he did his laws, and that he kept both
just behind him, like helpers, to use when they might
good in his dealings with strangers. These were not
We kept the laws we made and lived our religion.
never been able to understand the white man, who
nobody but himself.

74
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CERTIFICATE OF SERVICE

I certify that on

Mr:
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I served a copy to:
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Council City Prosecutor
P.O. Box158
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Payette, ID. 83661

~~pt,'/ h y C/e.,,,-J<

Sherry Ward
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Adams County Clerk/Recorder

Jg/ ·By personal" delivery
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Thumbs (Richard) M. Heath.
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Filed: November 15. 2018 at 2:24 PM.
Third Judicial District, Adams County
By:

Chcc,,,-~-a/Bv~ Deputy Clerk

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADAMS
State of Idaho
vs.
Richard Thumbs M Heath

Court Minutes

JUDGE: Meienhofer, John

DATE:November15,2018

CLERK: Charissa Branson

LOCATION:

HEARING TYPE: Hearing Scheduled

COURT REPORTER:

Case No. CR-2017-19666

INTERPRETER:
Parties Present:

State of Idaho

Attorney:

Richard Thumbs M Heath

Attorney:

Matthew W. Faulks

Hearing Start Time: 1 :06 PM
Journal Entries:

- Case called court reviews case.
State states on the record some preliminary matters, Witness fee of $21.00 cash was returned
to defendant by State in Court.
Court advises state that only issue left is for the return of the property.
Court gives statement on decision to deny Motion to Return Property.
Court reads Rule 41.
Video will be produced and given to defendant and will be in complete format. Officer
Christopher Green working on copying video.
Court Orders that the Antler Bong (Property) is to be preserved until all appeals have been
exhausted.
Motion for Return of Property is Denied.
Court reviews Rule 41 F
Court makes a record of ruling based on the current status of the law.
Defendant ask questions regarding getting Sgt. Green's testimony on the record regarding stop
for appeal. Court states that part of the case has been dismissed and is no longer a part of the
appeal.

COURT MINUTES (Criminal)
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Defendants request to CX of Sgt. Green the request is denied by the court.
Defendant asks who has property, Court advises defendant that property seized is held by the
State.
State has a question on the documents filed.
Court decides to go forward and let defendant call witness.
13:38 Defendant calls Sgt. Green to the stand for CX- Witness Sworn.
Court asks defendant to limit CX to questions only.

ex continues.
13:43 Court advises defendant that he must ask question relevant to the property seized.
Court asks questions of witness regarding property seized.
Defendant continues CX
Court again advises defendant that he must ask question relevant to the property seized.
13:44 Defendant gives comments.
Court denies any further questions.
Defendant continues to gives comments.
13:4 7 Defendant gives court a document and asks if Sgt Green signed this document
13:49 State DX witness and marks Exhibits 1, 2 and 3 Photographs of Antler bongs and pipes.
13:51 State moves to admit Exhibits 1,2 and 3. Ehibits are admitted by court.
13:55 State calls defendant to the stand -Richard Thumbs Heath-Sworn DX
14:04 Court asks for basis on questioning and the relavence.
14:07 Witness excused.
14:07 Defendant gives closing argument.
14: 12 State gives final argument.
14: 15 Defendant gives final argument.
14: 18 Court will not except books defendant would like to admit.

COURT MINUTES (Criminal)
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14: 18 Court Adjourned
Motion Denied, Written decision will be submitted by court.

Hearing End Time: 02:19 PM
Exhibits:

COURT MINUTES (Criminal)

3
Page 55

FILED
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADAMS
MAGISTRATE DIVISION

STATE OF IDAHO,
Plaintiff,
vs.
RICHARDTHUMBSMHEATH,
Defendant.

)
)
)
)
)
)
)
)
)
)

CASE NO.

CR-2017-0019666

ORDER DENYING DEFENDANT'S
MOTION FOR RETURN OF
PROPERTY and ORDER TO
PRESERVE EVIDENCE

On August 21, 2017, the Defendant was charged with two misdemeanor offense,
Possession of Controlled Substance and Possession of Drug Paraphernalia. Mr. Heath
filed a Motion to Dismiss this case on January 31, 2018, as well as a Motion for Return of
Property on March 13, 2018, which this Court also treated as a Motion to Suppress
Evidence pursuant to Idaho Criminal Rule 41(f). The Court granted Mr. Heath's Motion
to Suppress Evidence at a hearing on June 21, 2018, and both charges were dismissed.
Mr. Health followed the March 13, 2018 Motion for Return of Property, with a

Supplemental Motion for Return of Property, filed on July 16, 2018.

Supplemental

motions for the return of property were filed on August 29, 2018, and October 29, 2018
and contained further legal argument in support of Mr. Heath's request for the return of
two items of property, namely an elk antler pipe, hereinafter "pipe," and an elk antler

ORDER DENYING MOTION FOR RETURN OF PROPERTY- 1
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bong, hereinafter "bong." The Motion for Return of Property initially went to hearing on
August 21, 2018. Mr. Heath represented himself and the State of Idaho was represented
by Council City Attorney Bert Osborn. The Court indicated that it would take the matter
under advisement and issue a written decision.

However, when Mr. Heath filed

supplemental pleadings on August 29, 2018, the Court scheduled one more hearing on
the matter for November 15, 2018.
On November 15, 2018, the Court again took up Mr. Heath's Motion for Return
of Property. Mr. Heath represented himself. The State was represented by Council City
Attorney Matthew Faulks. The Court heard testimony from Adams County Sheriffs
Sergeant Christopher Green and from Mr. Heath. Both parties presented their arguments
to the Court.
FINDINGS OF FACT

The facts are not in dispute. On August 21, 201 7, Sergeant Green pulled over a
motor vehicle traveling northbound on Highway 95 in Council, Idaho. Mr. Heath was the
passenger. Sergeant Green informed the driver and Mr. Heath of the reason for the stop,
which was that the vehicle was traveling 9 miles per hour over the posted speed limit.
During the stop, Sergeant Green indicated that he detected an odor of alcohol
coming from the vehicle, which both occupants denied. Sergeant Green ran background
checks on both occupants and issued a warning for speed, which concluded the original
reason for the stop. Sergeant Green then began asking questions of both vehicle
occupants regarding the odor of marijuana, and Mr. Heath ended up admitting after
several minutes that he had marijuana, which he handed over to Sergeant Green, and also
handed over the pipe and the bong. Mr. Heath was issued a citation charging him with
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Possession of a Controlled Substance and Possession of Drug Paraphernalia. As set forth
in the procedural history above, the Court granted Mr. Heath's Motion to Suppress as the
Court found that Sergeant Green had extended the stop beyond its original purpose.
On November 15, 2018, Mr. Heath called Sergeant Christopher Green of the
Adams County Sheriff's Office as a witness. Sergeant Green testified that he seized both
the pipe and the bong because, based upon his training and experience, they had what
appeared to be marijuana residue inside them and they smelled like marijuana.

Mr.

Heath, during his testimony and argument, admitted that the pipe and the bong were used
for smoking marijuana.

CONCLUSIONS OF LAW
The only issue before the Court, because the charges against Mr. Heath have been
dismissed, is whether Mr. Heath is entitled to have his pipe and bong returned to him.
Idaho Code Section 37-2734A states as follows:

It is unlawful for any person to use, or to possess with intent to use, drug
paraphernalia to plant, propagate, cultivate, grow, harvest, manufacture, compound,
convert, produce, process, prepare, test, analyze, pack, repack, store, contain, conceal,
inject, ingest, inhale, or otherwise introduce into the human body a controlled substance.
Idaho Code Section 37-2705(d)(19) classifies marihuana (sic) as a controlled
substance.
Applying these two statutes to the case at hand, clearly the pipe and bong fall
under the definition of paraphernalia, which makes their possession unlawful in the State
ofldaho.
Idaho Criminal Rule 41(t) states as follows:
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A person aggrieved by an unlawful search and seizure of property may move for
the property's return. The motion must be filed in the criminal action if one is pending,
but if no action is pending then a civil proceeding may be filed in the county where the
property is seized or located. The court must receive evidence on any factual issue
necessary to decide the motion. If it grants the motion, the court must return the property
to the movant and it is not admissible in evidence at any hearing or trial. A motion for
return of property made or heard after a complaint, indictment or information is filed,
must also be treated as a motion to suppress under Rule 12.
The Court is troubled by the overly broad language of Rule 41(f). The statute
does not set forth any guidance for how a motion for return of property "must" also be
treated as a motion to suppress evidence. Additionally, if it grants the motion, the court
"must" return the property to the movant.
The Court interprets Rule 41(f) as follows. The Rule can be read to create two
separate motions, one to suppress evidence and the second to return property. With
regard to the Motion to Suppress Evidence, that motion was previously granted and the
charges against Mr. Heath were dismissed on June 21, 2018. The Motion for the Return
of Property is currently before the Court.
In his various pleadings arguing that his property should be returned to him, Mr.
Heath has made several arguments that merit discussion. First, Mr. Heath argues that
Idaho Criminal Rule 41(f), by its plain language, directs the Court to return his property
to him ifhe prevails on his Motion for Return of Property. The Court finds this argument
compelling. The Rule's plain language indicates that "if [the Court] grants the motion,
the Court must return the property to the movant." The Rule does not differentiate
between property that is contraband versus property that is not contraband. However, the
Court concludes that because the pipe and bong are illegal pursuant to Idaho Code 372734A, neither item will be returned to Mr. Heath. Black Letter law establishes that
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Statutes take precedence over rules and when there is a potential conflict between a
Statute and a Rule, as is the case here, the Statute takes precedence over the Rule.
Second, Mr. Heath argues that marijuana is improperly classified as a controlled
substance according to Idaho Code Section 37-2704: which states as follows:
The board shall place a substance in schedule I if it finds that the substance:
(a) Has high potential for abuse; and

(b) Has no accepted medical use in treatment in the Unites States or lacks
accepted safety for use in treatment under medical supervision.

Mr. Heath argues that Idaho legalized CBD oil (which is a marijuana derivative) in 2018
and that in fact marijuana products do have accepted medical uses across the United
States. The Court also notes that several states, including Colorado and Washington,
have completely decriminalized marijuana. The Court would note, then, that there is an
internal conflict between Idaho Code 37-2704 and 37-2705, Schedule I because
Marijuana and/or its derivatives have accepted medical uses across the United States.
However, at the end of the day, Marijuana is still classified as a Schedule I controlled
substance and is illegal in the State of Idaho.
Third, Mr. Heath makes reference to several sections of the Idaho State
Constitution that he argues allow him to use marijuana in the free exercise of his religion.
The Idaho Supreme Court has squarely addressed this issue in State v. Fluewelling, 150
Idaho 576,249 P.3d 375 (2011). The Court held that Article I, Section 4 of the Idaho
Constitution does not protect against prosecution for conduct that violates a neutral
criminal statute of general applicability, such as possession of marijuana, simply because
such conduct may be engage in for religious purposes.
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For the foregoing reasons, the Court does not find persuasive any argument
presented by Mr. Heath for the return of his property.

Therefore, for the aforementioned reasons:
ORDER
IT IS HEREBY ORDERED that Defendant's Motion for Return of Property is
DENIED. The Court, however, does Order that the pipe and bong be preserved by the
Adams County Sheriffs Office until Mr. Heath has exhausted all of his rights of appeal.
Dated this

Jf<fj:,, day of November, 2018.

ohn Meienhofer
agistrate Judge
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing Order was
Signed: 12/4/2018 10:10 AM

forwarded to the following persons on this _ _ day of _ _ _ _ _ _ _, 2017:

BERT OSBORN
MATTHEW FAULKS
City of Council Prosecuting Attorney's Office
Adams County Courthouse
201 Industrial Ave.
Council, ID 83612
Richard M. Thumbs Heath
P.O. Box234
Pollock, Idaho 83547
Adams County Sheriffs Office
201 Industrial Avenue
Council, Idaho 83612

Deputy Clerk
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FILED

JAN 10 2019
Thumbs (Richard) M. Heath

Defendant, Pro Se
P.O. Box 234
Pollock, ID 83547

IN THE DISTRICT OF THE THIRD JUDICIAL DISTRICT OF THE STATE OF IDAHO,
IN AND FOR THE COUNTY OF ADAMS, MAGISTRATE DIVISION.
State of Idaho,
Plaintiff
and Respondent

)
)

case No: CR-2017-0019666-MD

)

NOTICE OF APPEAL

vs.
Richard M. Heath

)

Defendant

)

and Appellant

}

TO THE ABOVE NAMED RESPONDENT, THE STATE OF IDAHO, AND ITS ATTORNEYS,
BERT OSBORN AND MATTHEW FAULKS, CITY OF COUNCIL PROSECUTING ATTORNEY'S
OFFICE, ADAMS COUNTY COURTHOUSE, 201 INDUSTRIAL AVE., COUNCIL, IDAHO
83612, AND THE CLERK OF THE ABOVE NAMED COURT.
NOTICE IS HEREBY GIVEN THAT:
1.The above named appellant, Thumbs (Richard} M. Heath, appeals
against the above named respondent to the District Court of the Third
Judicial District of the State of Idaho, from the ORDER DENYING
DEFENDANT'S MOTION FOR RETURN OF PROPERTY entered in the above
entitled proceeding on the 29 th day of November, 2018, the Honorable
Judge John Meienhofer presiding. A copy of the order being appealed is
attached to this notice, as well as a copy of the final judgement
filed on the 21 st day of June, 2018.
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JD,_

I, f

2.The party has a right to appeal to the Third District Court and the
order described in paragraph one above is appealable under and
pursuant to Rule 54(a) (1) (F) of the Idaho Criminal Rules.
3.While the appellant has the highest respect for this Magistrate
Court, this appeal is taken on matters of law.
Errors of Law include, but are not limited to:
a) The Motion to Return Property is a single motion which implies a
Motion to Suppress under Rule 12, since both are consequences of
the same cause (illegal search and seizure). While the legal
fiction " ... to create two separate motions ... " may have seemed
necessary to resolve an ambiguity, it is an error according to
the actual wording of Rule 41(f). The Magistrate Court
specifically asks for clarification of this ambiguity in the case
of property that is considered "contraband". However, this issue
is irrelevant in this case because the Sacred Personal Property
in question is not contraband according to the following
arguments.
b) The Court does note that Cannabis cannot pass the "Schedule I
tests" of Idaho Code Section 37-2704. This implies that Cannabis
is listed in error under Idaho Code Section 37-2705 as a
controlled substance, therefore Idaho Code Section 37-2734A does
not apply to said Sacred Property.
c) It appears that this erroneous listing under Schedule I was
perpetrated by the "State board of pharmacy" which does not have
legislative powers pursuant to the Idaho State Constitution,
Article II, section 1 and Article III, section 1.
d) Even if Cannabis could pass the tests for a Schedule I controlled
substance, it would not be eligible for said list because it is a
Natural Herb given to Mankind by our Creator (Genesis 1:29).
While a State board of pharmacy may have the authority to
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regulate pharmaceutical drugs made by People, they certainly may
not regulate or control the actions of our Natural Creator.
e) The appellants in the alleged "precedents" offered by the
Prosecution claim special exemption from the prohibition of
Cannabis due to membership in recently formed churches which
condone its use as a Holy Sacrament. This appellant is a
"Primitive Nature Worshipper", the oldest of all religions, and
argues that EVERYONE has a right to this Holy Sacrament which has
been recognized and used by most of the major religions of Africa
and Asia since prehistoric times. In particular, the Messiah of
Judaism and the Christ of Christianity are criminalized by this
fraudulent prohibition (see original Motion to Dismiss), a
blatant violation of the Free Exercise of Religion Protected Act,
Idaho Code Section 73-402. Also, none of the alleged "precedents"
mentions Article XXI, section 19 of the Idaho State Constitution
which is more emphatic and unambiguous than the laws discussed,
and applies precisely to this case.
f) At both State and Federal levels, said prohibition was never
enacted by due process of law. The 18 th Amendment of the United
States Constitution was necessary because the government
previously had no such authority under the 10 th Amendment. Where
is the Constitutional Amendment authorizing the prohibition of
Cannabis?
The Magistrate Court did not address these issues primarily because it
lacked the scope of authority, hence this appeal.
4. Digital audio recordings of the testimony and proceedings of the
original pretrials and hearings are in the custody of the Adams County
Clerk's Office. There are no orders sealing any part of this record.
5. (a) A reporter's transcript is requested if deemed necessary by the
District Judge pursuant to Rule 54(f) (2) of the Idaho Criminal Rules.
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6. No extra documents are requested beyond the standard clerk's record
as listed under Rule 28(b) (2) of the Idaho Appellate Rules.
7. Not applicable.
8. I certify:
(a) That a copy of this Notice of Appeal has been served on each
reporter of whom a transcript has been requested as named below at the
address set out below:
The Adams County Clerk's Office informs the appellant that they do not
have a transcriptionist available for the Magistrate Division but if a
transcript is required they will help him find one.
{b) (1) [ J That the clerk of the district court has been paid the
estimated fee for preparation of the reporter's transcript.
(2) [X] That the appellant is exempt from paying the estimated
transcript fee because he is indigent pursuant to Rule 54(g) (1) (B) of
the Idaho Criminal Rules, Rule 24{h) of the Idaho Appellate Rules, and
Idaho Code Section 31-3220. The required affidavit is attached to this
notice of appeal.
(c) (1) [ ] That the estimated fee for preparation of the clerk's
record has been paid.
(2) [X] That the appellant is exempt from paying the estimated
fee for the preparation of the record because he is indigent pursuant
to Rule 27(f) of the Idaho Appellate Rules, and Idaho Code Section 313220.
(d) (1) [ J That the appellate filing fee has been paid.
(2) [X] That the appellant is exempt from paying the appellate
filing fee because there is ~None" for appeals in criminal cases
pursuant to Rule 23(a) (8) of the Idaho Appellate Rules.
(e) That service has been made upon all parties required to be
served pursuant to Rule 20.
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DATED THIS /

0--AA. day of J;vz~e:,ry
7

, 2of!L

State of Idaho
)
County of Adams

ss.

)

Thumbs (Richard) M. Heath being sworn, deposes and says:
That the party is the appellant in the above-entitled appeal and
that all statements in this notice of appeal are true and correct to
the best of his knowledge and belief.

SHERRY WARD
COMMISSION # 60096
NOTARY PUBLIC
STATE OF IDAHO
MY COMMISSION EXPIRES 08/08/2024

Signature of Appellant

Subscribed and Sworn to before me this ~ a y o f J " ~
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FILED

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR TIIE COUNTY OF ADAMS
MAGISTRATE DIVISION

STATE OF IDAHO,

)
)
)

Plaintiff:

CASE NO.

CR-2017 •0019666

)
)

vs.

)
)

RICHARD 1HUMBS M HEATH, )
)

Defendant.

ORDER DENYING DEFENDANT'S
MOTION FOR RETURN OF
PROPERTY ud ORDER TO
PRESERVE EVIDENCE

)

On August 21, 2017, the Defendant was charged with two misdemeanor offense,

Possession of Controlled Substance and Possession of Drug Paraphernalia. Mr. Heath
filed a Motion to Dismiss this case on January 31, 2018, as well as a Motion for Retmn of
Property on March 13, 2018, which this Court also treated as a Motion to Suppress

Evidence pursuant to Idaho Criminal Rule 41(f). The Court granted Mr. Heath's Motion
to Suppress Evidence at a hearing on June 21, 2018, and both charges were dismissed.

Mr. Health followed the March 13, 2018 Motion for Retlun of Property, with a
Supplemental Motion for Return of Property, filed on July 16, 2018.

Supplemental

motions for the return of property were filed on August 29, 2018, and October 29, 2018
and contained further legal argument in support of Mr. Heath's request for the return of
two items

of property, namely an elk antler pipe, hereinafter "pipe," and an elk antler
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bong, hereinafter "bong." The Motion for Return of Property initially went to hearing on
August 21, 2018. Mr. Heath represented himself and the State of Idaho was represented
by Council City Attorney Bert Osborn. The Court indicated that it would take the matter
under advisement and issue a written decision.

However, when Mr. Heath filed

supplemental pleadings on August 29, 2018, the Court scheduled one more hearing on
the matter for November 15, 2018.
On November 15, 2018, the Court again took up Mr. Heath's Motion for Return

of Property. Mr. Heath represented himself. The State was represented by Council City
Attorney Matthew Faulks. The Court heard testimony from Adams County Sheriff's
Sergeant Christopher Green and from Mr. Heath. Both parties presented their arguments
to the Court.

FINDINGS OF FACT
The facts are not in dispute. On August 21, 2017, Sergeant Green pulled over a
motor vehicle traveling northbound on Highway 95 in Council, Idaho. Mr. Heath was the
passenger. Sergeant Green informed the driver and Mr. Heath of the reason for the stop,
which was that the vehicle was traveling 9 miles per hour over the posted speed limit.
During the stop, Sergeant Green indicated that he detected an odor of alcohol

coming from the vehicle, which both occupants denied. Sergeant Green ran background
checks on both occupants and issued a warning for speed, which concluded the original
reason for the stop. Sergeant Green then began asking questions of both vehicle
occupants regarding the odor of marijuana, and Mr. Heath ended up admitting after
several minutes that he had marijuana, which he handed over to Sergeant Green. and also
handed over the pipe and the bong. Mr. Heath was iaued a citation charging him with
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Possession of a Controlled Substance and Possession of Drug Paraphernalia. As set forth
in the procedural history above, the Cowt granted Mr. Heath's Motion to Suppress as the
Court found that Sergeant Green had extended the stop beyond its original purpose.
On November 15, 2018, Mr. Heath called Sergeant Christopher Green of the

Adams County Sheriff's Office as a witness. Sergeant Green testified that he seiz.ed both
the pipe and the bong because, based upon his training and experience, they had what
appeared to be marijuana residue inside them and they smelled like marijuana. Mr.
Heath, during his testimony and argument, admitted that the pipe and the bong were used

for smoking marijuana.

CONCLUSIONS OF LAW
The only issue before the Court, because the charges against Mr. Heath have been
dismis.,ed, is whether Mr. Heath is entitled to have his pipe and bong returned to him.
Idaho Code Section 37-2734A states as follows:
It is unlawful for any person to use, or to possess with intent to use, drug
paraphemalia to plant, propagate, cultivate, grow, harvest, manufacture, compound,
convert, produce, process, prepare, test, analyze, pack, repack, store, contain, conceal,
inject, ingest, inhale, or otherwise introduce into the human body a controlled substance.

Idaho Code Section 37-2705(d)(19) classifies marihuana (sic) as a controlled
substance.
Applying these two statutes to the case at hand, clearly the pipe and bong fall
under the definition of paraphernalia, which makes their possession unlawful in the State
ofldaho.
Idaho Criminal Rule 41(f) states as follows:
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A person aggrieved by an unlawful search and seizure of property may move for
the property's return. The motion must be filed in the criminal action if one is pending,
but if no action is pending then a civil proceeding may be filed in the county where the
property is seized or located. The court must receive evidence on any factual issue
necessary to decide the motion. If it grants the motion, the court must return the property
to the movant and it is not admissible in evidence at any hearing or trial. A motion for
return of property made or heard after a complaint, indictment or information is filed,
must also be treated as a motion to suppress under Rule 12.
The Court is troubled by the overly broad language of Rule 4l(t). The statute

does not set forth any guidance for how a motion for return of property "must" also be
treated as a motion to suppress evidence. Additionally, if it grants the motion, the court
"must" return the property to the movant.
The Court interprets Rule 41(t) as follows. The Rule can be read to create two
separate motions, one to suppress evidence and the second to return property. With

regard to the Motion to Suppress Evidence, that motion was previously granted and the
charges against Mr. Heath were dismissed on June 21, 2018. The Motion for the Return
of Property is currently before the Court.

In his various pleadings arguing that his property should be returned to him, Mr.
Heath has made several arguments that merit discussion. First, Mr. Heath argues that
Idaho Criminal Rule 4 l(t), by its plain language, directs the Court to return his property
to him ifhe prevails on his Motion for Return of Property. The Court finds this argument
compelling. The Rule's plain language indicates that "if [the Court] grants the motion,
the Court must return the property to the movant." The Rule does not differentiate
between property that is contraband versus property that is not contraband. However, the
Court concludes that because the pipe and bong are illegal pursuant to Idaho Code 372734A, neither item will be returned to Mr. Heath. Black Letter law establishes that
ORDER DENYING MOTION FOR RETIJRN OF PROPERTY- 4
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Statutes take precedence over rules and when there is a potential conflict between a
Statute and a Rule, as is the case here, the Statute takes precedence over the Rule.
Second, Mr. Heath argues that marijuana is improperly classified as a controlled

substance according to Idaho Code Section 37-2704: which states as follows:
The board shall place a substance in schedule I if it finds that the substance:
(a) Has high potential for abuse; and
(b) Has no accepted medical use in treatment in the Unites States or lacks
accepted safety for use in treatment under medical supervision.

Mr. Heath argues that Idaho legali7.ed CBD oil (which is a marijuana derivative) in 2018
and that in fact marijuana products do have accepted medical uses across the United

States. The Court also notes that several states, including Colorado and Washington,
have completely decriminalized marijuana. The Court would note, then, that there is an

internal conflict between Idaho Code 37-2704 and 37-2705, Schedule I because
Marijuana and/or its derivatives have accepted medical uses across the United States.
However, at the end of the day, Marijuana is still classified as a Schedule I controlled
substance and is illegal in the State of Idaho.
Third, Mr. Heath makes reference to several sections of the Idaho State

Constitution that he argues allow him to use marijuana in the free exercise of his religion.
The Idaho Supreme Court has squarely addressed this issue in State v. Fluewelling, 150
Idaho 576, 249 P.3d 375 {2011). The Court held that Article I, Section 4 of the Idaho
Constitution does not protect against prosecution for conduct that violates a neutral
criminal statute of general applicability, such as possession of marijuana, simply because

such conduct may be engage in for religious purposes.
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For the foregoing reasons, the Court does not find persuasive any argument
presented by Mr. Heath for the return of his property.
Therefore, for the aforementioned reasons:

ORDER
IT IS HEREBY ORDERED that Defendant's Motion for Return of Property is
DENIED. The Court, however, does Order that the pipe and bong be preserved by the
Adams County Sheriff's Office until Mr. Heath has exhausted all of his rights of appeal.
Dated this

JI(" day of November, 2018.

Judge
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true and correct copy of the foregoing Order was
Signed: 12/4/2018 10:10 AM

forwarded to the following persons on this _ _ day of _ _ _ _ ___, 2017:

BERT OSBORN
MATTHEW FAULKS

City of Council Prosecuting Attorney's Office
Adams County Courthouse
201 Industrial Ave.
Council, ID 83612

Richard M. Thumbs Heath
P.O. Box234
Pollock, Idaho 83547
Adams County Sheriff's Office
201 Industrial Avenue
Council, Idaho 83612

Deputy Clerk
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Thumbs (Richard) M. Heath
Defendant, Pro Se
P.O. Box 234
Pollock, ID 83547
IN THE DISTRICT OF THE THIRD JUDICIAL DISTRICT OF THE STATE OF IDAHO,
IN AND FOR THE COUNTY OF ADAMS, MAGISTRATE DIVISION.

State of Idaho,
Plaintiff
and Respondent

)

Case No: CR-2017-0019666-MD

)
)

AFFIDAVIT OF INDIGENCE

vs.
Richard M. Heath

)

Defendant

)

and Appellant

)

1.(a)The above named affiant, Thumbs (Richard) M. Heath, is indigent
by any standards.
(b) The appellant has no regular income, being a "horn-hunter" (antler
gatherer) which is a form of gambling. He also grows out heirloom
seeds and garlic, as a public service, sometimes receiving voluntary
contributions.
(c) He has no spouse.
(d) He has no significant property of monetary value.
(e) He currently has less than $200.00 in cash savings and no bank
accounts.
(f} He has no dependents.
(g) He owes a friend $650.00 with no interest charged.

(h) He lives on less than $200.00 per month.
1
AFFIDAVIT OF INDIGENCE
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(i) This action is an appeal of a misdemeanor criminal case.
(j} The affiant believes he is entitled to due process of law
regardless of indigence pursuant to Article I, section 18 of the
United States Constitution.
I am unable to pay the court costs. I verify that the statements made
in this affidavit are true and correct.
I.'\ 4h
day of .J«vic,vttr\j
DATED THIS i...!:::!._
7

, 2013_

State of Idaho
ss.
County of Adams

Thumbs (Richard) M. Heath being sworn, deposes and says that the above
-entitled affidavit is true and correct to the best of his knowledge
and belief.
SHERRY WARD
COMMISSION # 60096
NOTARY PUBLIC
STATE OF IDAHO
MY COMMIS~ION EXPIRES 08/08/2024

Signature of Affiant

·--.,~.;Ji.

Subscribed and Sworn to me this

Ji!!!:

day of

Residence

2
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r~
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If

CERTIFICATE OF SERVICE

)o/; 'f

I certify that on ;' /

I served a copy to:

,t\li,-ff~w F«ufks
Mr. Bert Osborn
Council City Prosecutor
P.O. Box158

m

Bymall

D

By personal delivery

f_f

By fax# (208) 642-4981

0

Byman

Payette, ID. 83661

Sherry Ward
Adams County Clerk/Recorder

P.O. Box48

/ilJ ·'3v personal" delivery
··Q sv ta~# (208) 2s3-4880

-Council, fD. 83612

..

,
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FU.ED

JAN 14 2019

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADAMS

STATE OF IDAHO,
Plaintiff /Respondent,

)
)
)

CASE NO. CR 2017-19666

)

ORDER OF ASSIGNMENT

)

-vsRICHARD M. HEATH,
Defendant/ Appellant.

)
)
)
)
)

)

Appeal in the above-entitled Adams County case is hereby assigned to the
Honorable DUFF McKEE for appellate decision or as otherwise ordered.

DATED: January 11, 2018
SUSAN E. WIEBE
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a copy of the foregoing Order of Assignment was

forwarded by me to the following persons this /~day of

7/UI.AA-cT ,2019.

Richard M. Heath
PO Box 234
Pollock, ID 83547
Matthew Faulks
ADAMS COUNTY PROSECUTING ATTORNEY

mwfaulks@hotmail.com
Hon. D. Duff McKee

Via courthouse email
August Cahill

Via courthouse email
Linda Steude

Via courthouse email
Sherry Ward, Clerk of the Court
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Filed: 01/29/2019 09:00:58
Third Judicial District, Adams County
Sherry Ward, Clerk of the Court
By: Deputy Clerk - Horton, Tara

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADAMS

STATE OF IDAHO,
Plaintiff/Respondent
vs.
RICHARD M. HEATH,
Defendant/Appellant.

)
)
)
)
)
)
)
)
)
)
)

CASE NO. CR-2017-19666
APPELLATE ORDER AND
BRIEFING SCHEDULE

A notice of appeal was filed from a judgment or order of the magistrate below indicating
that the issues presented involve only issues of law and that no transcript of proceedings in the
court below will be required:
Therefore, it is hereby ORDERED:
1. That appellant's brief shall be filed and served within 35 days of the date file-stamped
on this order;
2. That respondent's brief shall be filed and served within 28 days after service of
appellant's brief; and
3. That appellant's reply brief, if any, shall be filed and served within 21 days after
service of respondent's brie£
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Either party may request oral argument after all briefs are filed. If neither party requests
oral argument within 14 days of the date the reply brief is filed or due, the court may deem oral
argument waived and deem the case to be submitted for decision on the briefs.

Dated:

~~

.;LC,

I

~ LC,

V ' s . ~.. .,
Hon. D. Duff McKee,
Senior District Judge
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CLERK'S CERTIFICATE OF SERVICE
Signed: 1/29/2019 09:01 AM

I HEREBY CERTIFY that on this _ _ day of January, 2019, I caused to be served a
true and correct copy of the foregoing Order by the method indicated below, and addressed to the
following persons:
Bert Osborn
Matthew Faulks
City of Council Prosecutor
201 Industrial Ave.
Council, Idaho 83612

0

Thumbs (Richard) M. Heath
P.O. Box 234
Pollock, Idaho 83 54 7

0

U.S.Mail
Hand Delivered
Facsimile
Overnight Mail
~ E-Mail:
blosbom@qwestoffice.net
attomey@matthewfaulks.net

D
D
D

D
D
D
0

U.S.Mail
Hand Delivered
Facsimile
Overnight Mail
E-Mail:

0

Adams County Appeals Clerk

U.S. Mail
~ Hand Delivered
Facsimile
Overnight Mail
0 E-Mail
thorton@co.adams.id.us

D
D

CLERK OF THE DISTRICT COURT

~
By:__D_e_p-ut_y_~~/
_..:---_ _ __
l.__er_k_
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Mar 06 19 05:37p

City of Riggins

208-628-3792

p.1

Fil,FJ)

MAR O6 2019

Defendant, Pro Se

P.O. Box 234
Pollock, ID 83547

IN THE DISTRICT OF THE THIRD JUDICIAL DISTRICT CF THE STATE OF !)AHO,
IN AND FOR THE COUNTY OF ADAMS, MAGISTRZ\.TE DIVISION.
State of Idaho,
Case No: CR-2017-0019666-MD

and Respondent)

) MOTION FOR EXTENSION OF TIME FOR FILING
) APPELLATE BRIEF

vs.

Richard M. Heath

)

Defendant

)

and Appellant
(1)

Appellate brief is due March 7, 2019.

(2)

No previous extensions have been granted.

(3)

No previous requests for extension of time have been denied.

(4)

(A) The appellant is standing prose with no formal legal

training.
(B) Tte appellant has had influenza for over 2 weeks.
(C) In the midst of that he has been required to vacate his

residence of 7 years.
(5)

The appellant requests an extension of 14 days making i t due

on ~arch 21, 2019.
(6)

f-y,t

7~

Thumbs (Richard) M. Heath

Plaintiff

?,..,

J./ ,' ;;v

The appellant has tried to call the prosecutor but there is no
answer and the voice mail is full so there is no stipulation.

(7)

As above, there has been no contact.

(8)

The appellant is mostly recovered from illness and has
Finished moving (except for a storage shed).

1

MOTION FOR EXTENSION OF TIMEL
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Mar06 19 05:37p

City of Riggins

p.2

208-628-3 792

Thumbs (Richard) M. Heath being sworn, deposes and says that the
above-entitled affidavit is true and correct to the best of his
knowledge and belief.

Signature of Affiant

Subscribed and Sworn to me this

t

Title

Residence

r,J,1·ac;/fJtJ
,11J7,
,~:

r i-1.:5

2
MOTION FOR EXTENSION OF TIMEL
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_:r.1)

20.12_

Mar 06 19 05:37p

208-628-3 792

City of Riggins

CERTIFICATE OF SERVICE

lcertifythaton

,Mo4re-A

l

2Dl'f

Iservedacopyto:

Matthew Faulks

~By mail

P.O .Box 1094

Oav

Caldwell, ID

Osvfax

personal delivery

83606

Sherry Ward

□

Bymail

Adams County Clerk/Recorder

D

By personal delivery

P.O. Box48

~ By fax# (208) 253-4880

Council, 10
83612

Thumbs (Richard) M. Heath
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p.3

Filed: 03/11/2019 12:17:57
Third Judicial District, Adams County
Sherry Ward, Clerk of the Court
By: Deputy Clerk - Horton, Tara

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADAMS

STATE OF IDAHO,
Respondent,
V.

RICHARD HEATH,
Appellant.

)
)
)
)
)
)
)
)
)
)
)
)
)

CASE NO. CR-2017-19666-MD
ORDER EXTENDING TIME TO
FILE APPELLANT'S OPENING
BRIEF

The court, having reviewed appellant's motion for an extension to file his opening brief
(filed March 6, 2019), and good cause appearing, hereby extends the deadline to file and serve
appellant's opening brief to no later than March 21. 2019.
IT IS SO ORDERED.

Dated: March

_J_, 2019.
Hon. D. Duff McKee
Senior District Judge

ORDER GRANTING EXTENSION - 1
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CLERK'S CERTIFICATE OF SERVICE
Signed: 3/11/2019 12:18 PM

I HEREBY CERTIFY that on this ___ day of March, 2019, I caused to be served a
true and correct copy of the foregoing Order by the method indicated below, and addressed to the
following persons:
Richard Heath
P.O. Box 234
Pollock, ID 83547

[2 U.S. Mail

City Prosecutor
201 Industrial Ave
Council, ID 83612

0

Adams County Appeals Clerk

0

D
D
D

Hand Delivered
Facsimile
Overnight Mail
□E-Mail:
U.S. Mail
D Hand Delivered
D Facsimile
D Overnight Mail
[2J E-Mail: blosborn@qwestoffice.net
attorney@matthewfaulks.net

D
D
D
Rl

U.S. Mail
Hand Delivered
Facsimile
Overnight Mail
E-Mail: thorton@co.adams.id.us

CLERK OF THE DISTRICT COURT

_/4._,,,.:-=:;£iffl~--

By: _ _ _ _

Deputy C~
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Filed: 03/22/2019 11:52:27
Third Judicial District, Adams County
Sherry Ward, Clerk of the Court
By: Deputy Clerk - Horton, Tara

In the District Court of the Third judicial District of the State of Idaho

State of Idaho
Plaintiff-Respondent
V.

Thumbs (Richard) Mitchell Heath
Defendan t-Appe l lant

APPELLANT'S BRIEF

Appeal from the District Court of the Third Judicial District for Adams County,
Magistrate Division
Honorable Judge John Meienhofer, presiding.
Thumbs (Richard) Mitchell Heath
Residing at P.O. Box 234 Pollock, ID 83547, Appellant Pro Se.
Christopher Boyd
Residing at 201 Industrial Ave. Council, ID 83612, for Respondent.
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Appellant' s Brief
1)
2)
3)
4)

5)
6)

7)
8)

Table of Contents.
Table of Cases and Authorities.
Statement of Case.
Issues Presented on Appeal.
a) Motion to Return Property.
b) LC. 37-2704 V. LC. 37-2705(d)(l 9)
c) State Board of Pharmacy
d) Genesis 1:29
e) " Precedents"
t) Federal Due Process
Attorney Fees on Appeal
Argument.
a) Motion to Return Property.
b) LC. 37-2704 v. LC. 37-2705(d)(19)
c) State Board of Pharmacy
d) Genesis 1:29
e) "Precedents"
t) Federal Due Process
Conclusion.
Certificate of Compliance
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2) Table of Cases and Authorities.

PAGES

Idaho Administrative Code IDAP A 27

5

LC. 37-2704 Schedule I tests

2,4

LC. 37-2705 Schedule I list

2,5

LC. 3 7-2732( a )(I )(B) Controlled Substance-Intent to Deliver

6,7

I.C. 37-2732(c)(3) Controlled Substance-Possess ion

1,5,8

LC.37-2734A(l) Drug Paraphernalia-Pos session

1,5

J.C. 73-401 et seq. FERPA

6

I.C.R. 12(6 )(3) Motion to Suppress

1,2,3

I.C.R. 4l(f) Motion to Return Property

1,2,3

I.C.R. 48(a)(2) Motion to Di smiss
Idaho State Constitution, A.rt.I, sect. I

4

Art.I, sect.4

6,9,10

Art. I. sect. I 7

3

Art.II. sect. I

2,5

A.rt. III sect. l

2,5

Art.lll sect.12

5

Art.XX sect. I
A.rt.XXI sect.19

2,6,9,10

Motion to Dismiss, Thumbs, 1/18/2018

6,7,8

State v. Fluewelling, 150 Idaho 576, 249 P.3d 375(2011)

6

APPELLANT'S BRIEF

iI
Page 92

U.S. Constitution, Amendment 1

6

Amendment 4

3

Amendment 10

2, 10

Amendment 18

2,10

Amendment 21

10

Video Recording- Chris Green 13 :50

3

YR/CG ca. 22:00

4
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3) Statement of the Case.
On August 21, 201 7, while returning from the Solar Eclipse, the Appellant was robbed of
Sacred Personal Property, an Antler Bong and Pipe and 4 small buds of Cannabis, by
highwaymen employed by the Adams County Sheriffs Office who conducted an unlawful
search and seizure. They also attempted to deprive the appellant of his liberty and/or property
with 2 misdemeanor citations for Possession of a Controlled Substance [Idaho Code Section
37-2732(c)(3)] and Possession of "Drug Paraphernalia" [Idaho Code Section 37-2734A(l)].
As Defendant pro se, the Appellant filed a Motion to Dismiss [Idaho Criminal Rules
48(a)(2)] on January 18, 2018, and a Motion to Return Property [Idaho Criminal Rules 4l(f)]
on March 13, 2018. The Magistrate Court acknowledged that the search and seizure were
unlawful and granted a Motion to Suppress [Idaho Criminal Rule 12(b)(3)] which is implied
by Idaho Criminal Rule 41 (f) and dismissed all charges with prejudice on June 21 , 2018, but
failed to order the Return of Property because the Prosecution contends that it is
"contraband".
The case was continued on August 16, 2018 and November 15, 2018 and Supplemental
Motions to Return Property were filed on July 16, August 29, and October 29, of 2018. The
Magistrate Court agreed that the Appellant had presented "coITect" and "meritorious
arguments" but was unable to return his Sacred Property because it lacked the necessary
scope of authority.
Upon closer review the Appellant notices 2 errors of fact in the Order which are
significantly relevant but do not warrant a need for transcripts. Hari Heath, the driver, was
NOT "issued a warning for speed" (the Prosecution misled the Court on February I, 2018)
and the Appellant NEVER "handed over. .. the bong." It was stolen by unlawful search and
seizure. These facts are clearly proven by the video recording of Sgt. Chris Green.
The Appellant will be referred to hereinafter as "Thumbs" and the Respondent hereinafter
as " the State" , as per Idaho Appellate Rule 35(d).

4)Issues.
a) The Motion to Return Property [Idaho Criminal Rules 41(f)] has not been fully
addressed. The Magistrate Court (hereinafter " Magistrate") asks for clarification of the

APPELLANT'S BRIEF
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"overly broad language of Rule 41 (f)" and treats it as two separate motions. Thumbs
contends that it is a single motion for the return of property that has been taken by an
unlawful search and seizure and that said cause also invokes Idaho Criminal Rule 12(6)(3).
The Magistrate notes that Rule 41 (f) does not make an exception for "contraband" property.
b) Since Cannabis cannot pass the "Schedule I tests" ofldaho Code Section 37-2704 it is
listed in en-or as a "controlled substance" under Idaho Code Section 37-2705(d)(l9 ) which
implies that Idaho Code Section 37-2734A does not apply to the Sacred Personal Property in
question, so it is not contraband.
c) While the listing of Cannabis as a "Schedule I controlled substance" has been widely
accepted for some time, it was never enacted by due process of law. The "State Board of
Pharmacy" is not part of the legislative branch of government under the Idaho State
Constitution, Article II, section 1 and Article III, section I, and therefore Idaho Code Section
37-2705(d)(l9 ) is not a "valid" law.
d) Even if Cannabis could pass the tests for a Schedule I substance AND if the State Board
of Pharmacy had legislative authority, a Natural Herb given to Mankind by our Creator
(Genesis 1:29) is beyond the scope of such authority.
e) The alleged "precedents" which the State claims as "identical arguments" are not.
Thumbs has not claimed membership in a recently formed church, but is a Primitive Nature
Worshipper who recognizes Truth and Love as God and shares many beliefs with the oldest
religions on Earth. Cannabis has been used as a Holy Sacrament throughout Africa and Asia
since prehistoric times and still enjoys such statis beyond the realms of the Greco-Roman Anglo Empires which have replaced it with Ethyl Alcohol. Specifically, the Holy Chrism
used to anoint "the Messiah" and "the Clu·ist" contained Cannabis, thus its prohibition clearly
violates our Constitutional guarantees of Freedom of Religion. Not one of the cases cited
mentions Article XXI, section 19 of the Idaho State Constitution which is broader, more
emphatic, and unambiguous than the statutes cited and applies precisely to this case .

f) At the Federal level said prohibition was never duly enacted, since it would require a
th
Constitutional Amendment similar to the l 8 Amendment to delegate such powers to the
th
United States government pursuant to the l 0 Amendment.
5) Attorney Fees on Appeal.
This is not applicable since Thumbs is standing pro se and acting pro bona publico.

APPELLANT' S BRIEF
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6) Argument.
a) Idaho Criminal Rule 4 l(f), Motion to Return Property.
"A person aggrieved by an unlawful search and seizure of property may move
for the property's return. The motion must be filed in the criminal action if one is
pending, but if no action is pending then a civil proceeding may be filed in the
county where the property is seized or located. The court must receive evidence
on any factual issue necessary to decide the motion. If it grants the motion, the
court must return the property to the movant and it is not admissible in evidence
at any hearing or trial. A motion for return of property made or heard after a
complaint, indictment or information is filed, must also be treated as a motion to
suppress under Rule 12."
The 4 th sentence clearly states: " If it grants the motion [emphasis mine , denoting that this is
in fact a single motion] the court must return the prope1iy to the movant" because it was
obtained by "an unlawful search and seizure." It further states:" ... and it is not admissible in
evidence at any hearing or trial." This is merely a reminder that illegally obtained evidence
has been previously declared inadmissible by Idaho Criminal Rule l2(b)(3). The last
sentence is quite redundant and the wording ''must also be treated as a motion to suppress
under Rule 12." makes it apparent that the motion to suppress is a separate additional motion
which is warranted by the same cause of unlawful search and seizure.
There is no suggestion in Rule 41 (f) that after property has been searched for and seized
unlawfully it may be retained if it is deemed "contraband". This would presuppose that
violations of the 4 th Amendment of the United States Constitution and Article I, section 17 of
the Idaho State Constitution are fully permitted if the property seized is later claimed to be
"contraband". Since the officers involved used unlawful tactics to discover and confiscate
said property, they have no right to the information thus obtained or the property itself. This
is obvious from the unambiguous wording of Rule 4l(f) and Rule 12(b)(3).
A piratis et latronibus capta dominum non mutant. [Capture by pirates and robbers does not
change title. (Black's Law Dictionary)].
The Magistrate has overlooked the extent of this unlawful search and seizure. Using
stationary radar, Sgt. Chris Green knew the actual speed of the vehicle beforehand, later
stating: " .. . 9 over, for me, isn't a citable offence ... " (Video Recording of Sgt. Chris Green,
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ned as a pretext
hereina fter YR/CG, 13:50 minute s into video). While the speed was mentio
for speeding.
for the stop, Hari Heath , the driver, was never given even a verbal warning
proof of
Instead Sgt. Green went immediately to deman ding license, registration, and
, and
insurance, fabricating accusations about the smell and/or presenc e of alcohol
tions, then
inte1Togating Thumb s about his identity and both detainees about their destina
, both officers
claimin g to smell "a little bit of weed" . After many accusations and threats
to get a search
claime d (Dpty. Sean Moore had joined him): " Legally , by law, we don't have
impound, and
warran t." Dpty. Moore declared: " So, we can take your car, we can put it in
t. .. " (YR/CG
then you guys can go on your merry way, and then when I get the search warran
ca. 22 min.).
both Heath
Thumb s contend s that this was not a legitimate traffic stop. It is relevan t that
painted with a
Brothe rs have long dreadlocks and were travelling in an old rusted car custom
profiling,
camouf lage pattern , since the Adams County Sherif fs Office is infamous for
ions to
making false accusations, and using threats , duress, and coercion to extort confess
repeatedly for
citable offence s after initiating traffic stops. Thumb s has pied before the com1
State ofldah o
an injunction to prevent such abuses of police powers in the future. Since the
of Thumb s, it is
(plaintiff) is currently claimin g possession of the Sacred Personal Propert y
tion of
an accesso ry to this violation of his Constitutional rights. The unlawful prohibi
rights
Cannab is is often used to justify such abuse of the Peoples ' civil and human
guaran teed by Article I, section 1 of the Idaho State Constitution:
" All men are by nature free and equal, and have certain inalienable rights, among
which are enjoying and defending life and liberty; acquiri ng and possess ing
property; pursuing happin ess and securin g safety."
I tests" set
b) As the Magistrate noted in its Order, Cannabis cannot pass the "Sched ule
forth in Idaho Code Section 37-2704:
"The board shall place a substance in schedule I if it finds that the substance:
a) Has high potential for abuse; and
b) Has no accepte d medical use in treatment in the United States or lacks
accepted safety for use in treatment under medical supervision."

It was the
Cannab is has never been eligible for Schedu le I listing for several reasons.
ly accepted for
primary ingredient of many patent medicines prior to prohibition, is current
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medical use in many states, including CBD oils in the State of Idaho. It is safer than any
pharmaceutical drug on the market, the toxicity of which is quantified by the "LD-50", the lethal
dose for 50% of the experimental subjects. Not one organism has ever died from an overdose of
Cannabis, so it has no LD-50. Since it is listed in error under Idaho Code Section 37-2705(d)(l 9)
(under "hallucinogenic substances", which it is not), Cannabis cannot be a "controlled
substance" under Idaho Code Section 37-2732(c)(3) and Thumbs ' Sacred Personal Property
cannot be classed as "drug paraphernalia" under Idaho Code Section 37-2734A(l).
c) The State Board of Pharmacy, sanctioned by Idaho Administrative Code IDAP A 27, is part
of the Executive Department of the Idaho State Government. Article II, section 1 of the Idaho
State Constitution states:
"The powers of the government of this state are divided into three distinct
departments, the legislative, executive and judicial; and no person or collection of
persons charged with the exercise of powers properly belonging to one of these
departments shall exercise any powers properly belonging to either of the others,
except as in this constitution expressly directed or permitted".
Article III, section 1 of said Constitution begins :
"The legislative power of the state shall be vested in a senate and house of
rep re sen tati ves. "
Nowhere does it authorize the Legislative Department to delegate its legislative power to any
administrative board or agency. Furthermore, Article III, section 12 declares:
"The business of each house, and of the committee of the whole shall be transacted
openly and not in secret session."
The State Board of Phannacy' s prohibition of Cannabis is a de facto violation of all three of
these sections, and the constitution takes precedence over statutes. Therefore the listing of
"Marihuana" [sic] under Idaho Code Section 37-2705(d)(l9) is not a "valid" law since it was not
enacted by due process of law.
d) Schedule I is a list of pharmaceutical drugs, chemically pure substances isolated or
synthesized by chemists. Natural Herbs, "( 19) Marihuana, (22) Peyote, and (32) Spores or
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mycelium capable of producing muslu·ooms that contain psilocybin or psilocin.", do not
belong on said list, being beyond the scope of authority of a " State board of phannacy".
While ' the board" may have jurisdiction over the phannaceutical industry, they cannot
regulate or control the actions of our Natural Creator, any more than a Board of Automobile
Safety could criminalize possessing and using horses and mules for transportation. Such
hubris is a clear violation of our Freedom of Religion guaranteed by the 1st Amendment of
the United States Constitution, Article I, section 4 and Article XXI, section 19 of the Idaho
State Constitution, and the Free Exercise of Religion Protected Act (FERP A), Idaho Code
Section 73-402.
" The book of Genesis, fundamental to the religions of Judaism, Christianity,
and Islam, states (1:29):
God said, 'See, I give you all the seed-bearing plants that are upon the whole
earth, and all the trees with seed-bearing fruit; this shall be your food." (The
Jerusalem Bible, Reader's Edition, Doubleday and Co. , Inc ., Garden City, NY.)"
[Quoted from Thumbs' Motion to Dismiss, P.2]
The Board of Pharmacy is claiming authority to criminalize "God" for delivery of a controlled
substance, a felony under Idaho Code Section 37-2732(a). Where does " the board" derive such
authority, and how does it intend to incarcerate God?
e) The Magistrate alleges that "The Idaho Supreme Court has squarely addressed this issue [of
Cannabis use as the free exercise ofreligion] in State v. Fluewelling, 150 Idaho 576, 249 P.3d
375 (2011)." And the State has claimed that said case " . . .addressed issues identical to the
Defendant's." (Bert L. Osborn, Responsive Memorandum dated January 28, 2018). Both of these
statements are incon-ect.
First of all, Shawn M. Fluewelling was indicted by a grand jury for "possession of marijuana
with intent to deliver", Idaho Code Section 37-2732(a)(l )(B), a felony, to which he pied guilty.
While he did invoke Freedom of Religion under the I st Amendment of the United States
Constitution and the Idaho State Constitution, Article I, section 4, his arguments were
substantially different and he did not mention Article XXI, section 19.
Mr. Fluewelling claims to be "an ordained minister in THC Ministries" in possession of a
"sanctuary card" making his residence "free from any laws". The Supreme Court claims : "The
only aspect of the religion mentioned in the record are smoking and ingesting marijuana" and
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a valid
that the "Defend ant does not contend that Idaho Code Section 37-2732 (a)(l)(B ) is not
s
and neutral law of general applicability." There is no mention of the Historical use of Cannabi
e
as a Holy Sacrament. In this case Thumbs has argued from the beginning that he is a Primitiv
of all
Nature Worshipper, the oldest of all religions, and a respectful student of the religions
beliefs
Peoples , gleaning many great Truths which are common to all. Among these ubiquitous
and practices:
"Cannabis has also been smoked and burned as incense in a religious context
since prehistoric times throughout Asia and Africa, including the Mesopotamian,
Indian, Chinese, Egyptian , Hebrew, Persian, Scythian , Libyan, Efe ' (Pygmy),
Moroccan, Ethiopian, and Dogon cultures. In modern historical times it is still
used as a Holy Sacrame nt by various sects of Taoism, Buddhism, Hinduism,
Gnosticism , Judaism , Christianity, and Islam. (Green Gold the Tree of Life;
Marijuana in Magic and Religion , by Chris Bennett, et al. ; Early Diffusion and
Folk Uses of Hemp, by Sula Benet; Marijuana, the First Twelve Thousan d Years,
by Earnest Abel; Marijuana and the Bible, Ethiopian Zion Coptic Church; the
Pygmy Kitabu, by Jean-Pierre Hallett; to name only a few ... )"
[Quoted from Thumbs ' Motion to Dismiss , P.3].
Thumbs has found by experience that the influence of Cannabis tends to shift one's
,
consciousness from the analytical linear logic functions of the left-brain towards the intuitive
that this
creative, integrative, and spiritual state of mind attributed to the right-brain, and believes
for
is why it has been used historically by artists, musicians, philosophers, and spiritual seekers
tions,
inspiration, meditation, and prayer. Thumbs has received important epiphanies premoni
wisdom and guidance through the use of Cannabis and credits it with facilitating direct
connection and commun ication between the Self and the Natural Creator.
state fail,
Legibus sumptis desinentibus, lege natureae, utendum est. [When laws imposed by the
we must act by the laws of nature. (BLD)].
"The Bible makes several references to Cannabis, "Kaneh bosm" in ancient
Hebrew (literally "scented cane"), as a sacred substance and holy sacrament, but
these were mistranslated in the Greek Septuagint. Most significantly, the Holy
Chrism, or anointing oil, contained Cannabis. All of the (approximately 60)
known psychoactive compounds are oil soluble. Exodus 30:22-33 states:
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Yaweh spoke to Moses and said, "Take the choicest of spices: of liquid Myrrh
five hundred shekels, half this weight of fragrant cinnamon- that is, two hundred
and fifty shekels- and of scented cane [Hebrew: Kanehbosm] two hundred and
fifty shekels; of cassia five hundred shekels (reckoning by the sanctuary shekel)
and one hin of olive oil. These you are to compound into a holy chrism, such a
blend as the perfumer might make; it is to be a holy chrism. With it you are to
anoint the Tent of Meeting and the ark of the Testimony, the table and all its
furnishings, the lampstand and all its accessories, the altar of incense, the altar of
holocaust with all its furnishings, and the basin with its stand. These you are to
consecrate. Thus they will excel in holiness, and whatever touches them will be
holy. You must also anoint Aaron and his sons and consecrate them, so that they
may be priests in my service. Then you are to say this to the sons of Israel , ' You
must hold this chrism holy from generation to generation. It is not to be poured on
the bodies of common men, nor are you to make any other of the same mixture. It
is a holy thing; you must consider it holy. Whoever copies the composition of it or
uses it on a layman shall be outlawed from his people.' " (ibid)
Annotation 30d in The New Jerusalem Bible (1973) explains further:
The directives for the use of the oil, like those for incense (vv 34-35) are of late
origin: all priests were to be anointed but no layman. According to the ancient
historical texts, only the King was anointed. IS 10: I seq.; 16: 1 seq. ; I K 1:39; 2K
9:6; 11 : I 2. This anointing made the king a sacred person: he was the 'anointed of
Yaweh ' . IS 24 :7; 26:9, 11 , 23 ; 2S I: 14, 16; 19:22 which is in Hebr. 'the
Messiah' , in Gk. 'the Christ'. In the Psalms the title is often used of David and his
dynasty and becomes the main title of the future King, the Messiah, of whom
David was the prototype; the NT applies the title to Jesus the Christ. It does not
seem that members of the priesthood were anointed before the Persian period. The
ancient Priestly texts reserve it to the high priest, 29:7, 29; Lv 4:3 , 5, 16; 8:12. It
was later extended to all priests, here at v. 30; 28:41; 40: 15 ; Lv 7:36; 10:7; Nb
3:3. (ibid)
Therefore Idaho Statute 37-2732 (c)(3) is literally "anti-Christ"."
[Quoted from Thumbs' Motion to Dismiss, P.2.]
After the Roman Empire had persecuted and tried to eradicate Christianity for over 3 centuries,
Emperor Constantine pretended to adopt the religion, but in fact applied the new name to the
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same old cult of Dionysus. Hence the substitution of Sunday for the Sabbath, ritual human
sacrifice and cannibalism replaced repentance to acquire forgiveness of sins, and Ethyl Alcohol
replaced Cannabis as the Holy Sacrament of the Church. The ethnocentric and xenophobic
prejudice against the use of Cannabis has been passed on through the Roman and British
Empires to these United States. In many Semitic countries Alcohol is absolutely forbidden while
Cannabis is free of restrictions. Criminalizing the sacred substances and practices of "other"
cultures is by no means "neutral with respect to religion". Since the same government allows and
pa1iicipates in the distribution of ethyl alcohol and phannaceutical drugs which are leading
causes of death, disability, and spiritual decay, the banning of a harmless natural herb of great
medical and spiritual value is obviously a case of irrational bigoted persecution of the religions
of others. While said prohibition denies many religions access to their Holy Sacrament, it has no
effect on those which have chosen alcohol or other substances, therefore it is not of "general
applicability", just as a law forbidding dreadlocks would not apply to people who are bald. For
the above reasons this defendant (Thumbs) does contend that the prohibition of Cannabis is not a
"valid and neutral law of general applicability".
Veritas, a quocunque dicitur, a Deo est. [Truth, by whomever pronounced, is from God. (BLD)].
The Magistrate did not mention the other "precedents" cited by the prosecution, State v. White
[ 152 Idaho 361 , 271 P.3d 1217 (Idaho App. 2011)], and State v. Cordingley (154 Idaho 762, 302
P.3d 730 (Idaho App. 2013)], probably because their entire argument was based on FERPA
(Idaho Code Section 73 -401 et seq.) which was not invoked by Thumbs because a statute is
subordinate to the constitution.
Neither the Magistrate nor any of the " precedents" offered by the State has even attempted to
address Article XXI, section 19 of the Idaho State Constitution cited in Thumbs' Motion to
Dismiss, P.3:
"It is ordained by the state of Idaho that perfect toleration of religious sentiment
shall be secured, and no inhabitant of said state shall ever be molested on account
of his or her mode of religious worship." [emphasis mine, showing 5 absolutes in
this sentence] .

It seems quite obvious that "the State of Idaho", plaintiff in this case, which is created and
defined by the Constitution of the State ofldaho, is compelled to acknowledge and obey that
which is "ordained by the state of Idaho" in said constitution. "Religious sentiment" and "mode
of religious worship" were deliberately intended to be broadly inclusive terms, well beyond "an
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establishment of religion", particularly since they were added at the end of said constitution after
the guarantee in Article I, section 4.
Since Thumbs took his Sacred Antler Bong and Pipe to celebrate the Solar Eclipse on August
21, 20 l 7 in order to give Thanks and Praise unto the Most High and was consequently molested
in person and property by agents of the State of Idaho, the statutes used against him are
unconstitutional. The prohibition of Cannabis, to comply with due process of law, would require
a constitutional amendment pursuant to the Idaho State Constitution, Article XX, section I and
would need to repeal or modify Article I, section 4 and Article XXI, section 19.
f) The federal prohibition of Cannabis is also unconstitutional. The 10 th Amendment limits the
powers of the federal government to those enumerated in its constitution. For this reason the 18 th
Amendment was necessary to grant the scope of authority which enabled the prohibition of
alcohol , later repealed by due process through the 21 st Amendment. No such amendment has
ever been proposed to enact the prohibition of Cannabis by due process of law, therefore it
remains unconstitutional.

7) Conclusion.
For the above stated reasons the Appellant, Thumbs (Richard) Mitchell Heath, pleads before
the District Court of the Third Judicial District of the State of Idaho for the return of his Sacred
Personal Property, stolen from him by unlawful search and seizure and held in the custody of the
State of Idaho in violation of its own Constitution.
Leges suum ligent latorem. [Laws should bind their own maker.(BLD)].
lfthe State of Idaho is unwilling or unable to repeal its unlawful prohibition of Cannabis at this
time, he is still willing to stipulate for its return at the border of the State of Oregon .
Respectfully submitted,

5h ~

711'-ic~J/ Jkd

Thumbs (Richard) Mitchell Heath
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Certificate of Compliance

The undersigned does hereby ce1iify that the electronic brief submitted is in compliance with all
of the requirements set out in I.A.R. 34.1, and that an electronic copy was served on each party at
the following email addresses:

SheITy Ward
Adams County Clerk / Recorder
sward@co.adams. id.us

Christopher Boyd
prosecutor@co .adams. id. us

Matthew Faulks
attorney@ matthewfaulks.net

Honorable Judge John Meienhofer
cbranson @co.adams.id. us

Dated and certified this 21 st day of March, 2019

Thumbs (Richard) Mitchell Heath

APPELLANT'S BRIBF

J1_
Page 104

Electronically Filed
4/22/2019 2:54 PM
Third Judicial District, Adams County
Sherry Ward, Clerk of the Court
By: Tara Horton, Deputy Clerk

IN THE DISTRICT COURT OF THE TH IRD JUD ICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADAMS
Case No. CR-2017-19666

State of Idaho,
Respondent,

V.

Appeal

)
)
)

)
)

from the Magistrate Court
of the Third Jud icial District,
State of Idaho

)
)

Case o. CR-2017- 19666

)
)

)

Richard M. Heath,
Appellant.

Hon. D. Duff McKee
Senior District Judge

)
)

)
)

RESPONDENT'S BRIEF

CHRISTOPHER D. BOYD
Prosecuting Attorney
City of Counci l
ISB No. 93 14
P.O. Box 604
Co uncil, Idaho 83612
Telephone: (208) 253-414 1
Facsimile: (208) 498-9721
E-mai l:
prosecutor@co.adams.id. us

RESPON DENT'S BR IEF

Page 105

TABLE OF CONTENTS
TABLE OF CASES AN D AUTHORITIES

2

ST ATEMENT OF THE CASE

2

ADDITIONAL ISSUES PRESENTED ON APPEAL

3

ATTORNEY FEES

3

ARGUMENT

4

CONCLUS ION

6

TABLE OF CASES AN D AUTHORITIES
USCS Const. Amend. I

4

USCS Const. Amend. 14

4

J. C. 37-2734A

4

Idaho Code 37-2734B

4

Chacon v. Sperry Corp., 111 Idaho 270,274,723 P.2d 814,8 18 (1986)

4

Emp't Div. v. Smith, 494 U.S. 872,877, 11 0 S. Ct. 1595, 1599 (1990).

5

State v. Fluewefling, 150 Idaho 576,578,249 P.Jd 375,377 (201 1)

5, 6

Hernandez v. Commissioner, 490 U.S. 680, 683, I 09 S. Ct. 2136, 2140 ( 1989)

5

United States v. Lee, 455 U.S. 252, 263 n.3, 102 S. Ct. 105 1, 1058 (1982)

5

United States v. Oakland Cannabis Buyers' Coop.,
532 U.S.483,492, 121 S.Ct.17 11, 1718(2001)

4

STATEMENT OF TH E CASE
On August 2 1, 20 17, Sergeant Green pulled over a motor vehicle traveling northbound on
Highway 95 in Council, Idaho. Mr. Heath was the passenger. Sergeant Green informed the dri ver
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and Mr. Heath of the reason for the stop, which was that the vehicl e was traveling 9 mil es per hour
over the posted speed limit.
During the stop, Sergeant Green indicated that he detected an odor of alcohol coming from
the vehicle, which both occupants denied. Sergeant Green ran background checks on both
occupants and issued a warning for speed, which concluded the original reason for the stop.
Sergeant Green then began asking questions of both vehicle occupants regarding the odor of
marijuana, and Mr. Heath ended up admitting after several minutes that he had marijuana, which
he handed over to Sergeant Green, and also handed over the pipe and the bong. Mr. Heath was
issued a citation charging him with Possession of a Control led Substance and Possession of Drug
Paraphernalia. The Court granted Mr. Heath 's subsequent Motion to Suppress as the Court found
that Sergeant Green had extended·the stop beyond its original purpose.
On November 15, 2018, Mr. Heath called Sergeant Christopher Green of the Adams
County Sheriffs Office as a witness. Sergeant Green testified that he seized both the pipe and the
bong because, based upon his training and experience, they had what appeared to be marijuana
residue inside them and they smel led like marijuana.

Mr. Heath, during hi s testimony and

argument, admitted that the pipe and the bong were used for smoking marijuana. The magistrate
denied Mr. Heath's motion for the return of property, and Mr. Heath now appeals that denial.

ADDITIONAL ISSUES PRESENTED ON APPEAL
The City of Counsel presents no additional issues on appeal.

ATTORNEY FEES
The City of Council requests reasonable attorney fees and costs on this appeal.
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ARGUME T
I.

BECAUSE POSSESSION OF THE BONG IS ILLEGAL UNDER J.C. 37-2734A,
AND RETURN OF THE BONG WOULD CONSTITUTE A CRIME UN DER I. C.
37-2734B, THE STATE CANNOT RETURN THE BONG TO DEFENDANT.

The antler bong and pipe is drug paraphernalia under J.C. 37-2734A, which states:
It is unlawful fo r any person to use, or to possess with intent to use, drug
paraphernalia to plant, propagate, cultivate, grow, harvest, manufacture,
compound, convert, produce, process, prepare, test, ana lyze, pack, repack,
store, contain, conceal, inj ect, ingest, inhale, or otherwise introduce into the
human body a controlled substance.
Appellant concedes that the antler bong and pipe would be used for ingestion of
marijuana, but argues that marijuana is improperly classified as a Schedule I controlled
substance. This argument has been squarely rejected by the United States Supreme Court.
United States v. Oakland Cannabis Buyers' Coop.. 532 U.S. 483. 492, 121 S. Ct. 1711, 1718

(200 I).

Idaho law further prohibits delivery of drug paraphernalia:

It is unlawful for any person to deliver, possess with intent to deliver, or
manufacture with intent to deliver, drug paraphernalia. knowing, or under
circumstances where one reasonably should know, that it wi II be used to plant.
propagate, cultivate, grow, harvest, manufacture, compound, convert, produce,
process, prepare, test, analyze, pack, repack, store, contain, conceal, inject, ingest,
inhale, or otherwise introduce into the human body a contro lled substance. Idaho
Code 37-2734B.
Even if Idaho Criminal Rule 41 is read to conn ict with the above stat utes, statutes prevail
over rules in substantive issues. Chacon v. Sperry Corp., 111 Idaho 270,274, 723 P.2d 814,
8 I8 ( 1986). Thus, the state may not lawfu lly return drug paraphernal ia to the defendant.
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II.

I. C. 37-2734A IS RELIGION-NEUTRAL AN D DOES NOT VIOLA TE FREE
EXERCISE CLAUSE OF TH E FIRST AMENDMENT.
Congress and the states may not make laws prohibiting the free exercise of religion.

USCS Const. Amend. I; USCS Const. Amend. 14. In other words, government may not regulate
religious beliefs. Emp't Div. v. Smith, 494 U.S. 872, 877, 110 S. Ct. 1595, 1599 ( I990).
Religiously motivated conduct, however, may be regulated under "neutral law of general
applicability." United States v. Lee, 455 U.S. 252, 263 n.3, I 02 S. Ct. I 05 1, I 058 (1982). Simply
having religious convictions which contradict the generally applic able law of the day does not
relieve the citizen from the discharge of political responsibilities. Emp 'I Div., 494 U.S. at 879.

For example, religious beliefs about payment of income taxes, the collection of social
security, and the ingestion of peyote do not relieve citizens of their dut ies to comply with laws
regarding those issues. lee, 455 U.S. at 252; Hernandez v. Commissioner, 490 U.S. 680,683,
I 09 S. Ct. 2136, 2140 ( 1989); Emp't Div. at 872.
Idaho has particularly held that the prohibition of marijuana, even sacramental marijuana,
is constitutional because the statute prohibiting marijuana possession is a religion-neutral statute
of general appli cation. State v. Fluewelling, 150 Idaho 576, 578,249 P.3d 375, 377 (20 11). In
Fleuwelling, the defendant argued that his possession and distribution of marijuana was

constitutionally protected religious activity. Id. He claimed that as an ordained minister, he was
entitled to provide marijuana to his friends as a sacrament. Id. The Idaho Supreme Court rejected
Fleuwelling's argument, finding that the code was neutral with respect to re ligion because it
applied generally to each citizen. Id.
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Fleuwelling is directly analogous with the issues in this case. Appel lant likewise argues

that his possession of the antler bong for marijuana use is constitutional ly protected. As in
Fleuwelling, the statute neutrally prohibits such possession.

Because Fleuwelling controls, I.C. 37-2734A is not an unconstitutional restriction on the
free exercise of religion.

CONCLUSION
Because Idaho Code prohibits delivery of drug paraphernalia, the state cannot return the
antler bong and pipe. Since 37-2734A is not unconstitutional under Fleuwe!ling, the state
respectfully requests this Court DE Y the appeal and grant costs to Appellee.
DATED this Monday, Apri l 22, 2019.

I s I Christopher D. Boyd
CHRI STOPH ER D. BOYD
Prosecuting Attorney
City of Council, Idaho
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on or about this 22 nd day of April, 20 19, I caused a true and correct
copy of the foregoing instrument to be served upon the Defendant by the method indicated below and
addressed to the fol lowing:

Richard M. Heath
P.O. Box 234
Pollock, ID 83547

(X) U.S. Mail, Postage Prepaid
() Hand Delivered
() Placed in Court Basket
() Overnight Mail
() Facsimile
() E-Mail:
() E-file:

Honorable D. Duff McKee
Senior District Judge

() U.S. Mail, Postage Prepaid
() Hand Delivered
() Placed in Court Basket
(X) Courthouse Mail
() Facsimile
() E-Mail:
() E-fi le:

Sandy Haren, Legal Secretary
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FILED
MAY 13 2019

T~umbs (Ric~ard) M. Heath
Defendant, Pro Se
P.O. Box 234
Pollock, ID 83547

IN THE DISTRICT OF THE THIRD JUDICIAL DISTRICT OF TEE STATE O? IDAHO,
IN AL'\JD FOR THE COUNTY OF ADAMS, MAGISTR?>.TE DIVISION.

State of Idaho,
Plaintiff

)
) Case No: CR-2017-0019666-MD

and Respondent)
) MOTION FOR EXTENSION OF TIME FOR FILING

vs.

REPLY BRIEF

Richard M. Heath
Defendant
and Appellant
This motion is submitted pursuant to Idaho Appellate Rules 46 and
34 (e) •

{1)

Reply Brief is due MAY 13, 2019.

(2}

The District Court has previously granted a Motion for

Extension of Time for the origina~ Appellate Brief from ~arch
7 to March 21, 2019. No previous motions for extension of time
have been granted for the Reply Brief.
(3)

No previous requests for extension of time have been der.ied.

(4)

(A)

The appellant is standing prose with no formal legal

training.

{B) The appellant derives most of his limited income frcm
~horn hunting" (antler gachering) in the Salmon River
Mountains. Elk shed their antlers from March through April and

they must be found before others already have, before the
foliage leafs ou~ blocking visibility, and before the weather

1
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gets too hot for climbing the slopes of North America's second
deepest canyon.
(C) The Respondent's Brief was due on April 18, 2019, but was
not filed until April 22, 2019, without a Motion for Extension
of Time. It was then se~t to the appellant by U.S. Mail on
April 23, 2019 and was not received until the appellant
returned from his last horn hunting excursion into the GospelHurnp Wilderness Area from April 24 to May 6,

2019.

(D} The Respondent's Brief contains several errors which need
reply and cites 5 new precedents. The appellant is a slow
reader (dyslexic) and has limited access to computers and
therefore requests this Extension of Time for filing said
Reply Brief.
(5)

The appellant requests an extension of 15 days making it due
on May 28, 2019.

(6)

The appellant has tried to call the prosecutcr but there is no
answer so there is no stipulation.

(7)

As above, there has been no contact.

(8)

The appellant has finished horn hLnting for the season and is

now able to focus on the case.
Thumbs (Richard) M. Heath being sworn, deposes and says that the
above-entitled affidavit is true and correct to the best of his
knowledge and belief.

::riJM#:-1/Lzl
Signature of Affiant

Subscribed and Sworn to me this

, 204

2

MOTION FOR EXTENSION OF TIME

Page 113

CERTIFICATE OF SERVICE

I certify that on May 13, 2019 I served a copy to:

0By mail

Sherry Ward

osy

Adam's County Clerk/Recorder

-By

P.O. Box 48

personal delivery

fax# (208)253-4880

Council, ID
83612

Christopher Boyd

■ By mail

Prosecuting Attorney

OBy personal

P.O. Box 604

□ By

fax l

Council, ID
83612
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delivery

(208)498-9721

Filed: 05/15/2019 09:43:38
Third Judicial District, Adams County
Sherry Ward, Clerk of the Court
By: Deputy Clerk - Horton, Tara

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADAMS

STATE OF IDAHO,
Respondent,
V.

RICHARD HEATH,
Appellant.

)
)
)
)
)
)
)
)
)
)
)
)
)

CASE NO. CR-2017-19666-MD
ORDER EXTENDING TIME TO
FILE APPELLANT'S REPLY
BRIEF

THIS MATTER having come before the court on appellant's motion for a second
extension of time to file a brief, and good cause appearing, it is hereby ORDERED that
appellant's reply brief shall be filed and served no later than May 28, 2019;
IT IS SO ORDERED.

Dated: May

_J}_,2019.
Hon. D. Duff McKee
Senior District Judge
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CLERK'S CERTIFICATE OF SERVICE
Signed: 5/15/2019 09:43 AM

I HEREBY CERTIFY that on this _ _ _ day of May, 2019, I caused to be served a true
and correct copy of the foregoing Order by the method indicated below, and addressed to the
following persons:
Richard Heath
P.O. Box 234
Pollock, ID 83 547

~ U.S. Mail
D Hand Delivered
D Facsimile
D Overnight Mail
□E-Mail:

City Prosecutor
201 Industrial Ave
Council, ID 83612

0
l:J
D
D
D

U.S. Mail
Hand Delivered
Facsimile
Overnight Mail
E-Mail: blosborn@qwestoffice.net
attorney@matthewfaulks.n et

0

Adams County Appeals Clerk

U.S. Mail

[2 Hand Delivered

D
D
D

Facsimile
Overnight Mail
E-Mail: thorton@co.adams.id.us

0

Adams County Prosecutor
P.O. Box 604
Council, ID 83612

U.S. Mail
~ Hand Delivered
D Facsimile
D Overnight Mail
D E-Mail: prosecutor@co.adams.id.us

CLERK OF THE DISTRICT COURT

By: _
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/~
~____,~~w......-~
Deputy
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FILED
MAY 28 2019
Thumbs (Richard) M. Heath
Defendant, Pro Se
P.O. Box 234
Pollock, ID 83547
IN THE DISTRICT OF THE THIRD JUDICIAL DISTRICT OF THE STATE OF IDAHO,
IN AND FOR THE COUNTY OF ADAMS, MAGISTRATE DIVISION.
State of Idaho,
Plaintiff

Case No: CR-2017-0019666-MD

and Respondent
MOTION FOR EXTENSION OF TIME FOR FILING
REPLY BRIEF

vs.
Richard M. Heath
Defendant
and Appellant

This motion is submitted pursuant to Idaho Appellate Rules 46 and
34 (e) .
(1)

Reply Brief is due May 28, 2019.

(2)

The District Court has previously granted a Motion for
Extension of Time for the original Appellate Brief from March
7 to March 21, 2019 and a Motion for Extension of Time for the
Reply Brief from May 13, 2019 to May 28, 2019.

(3)

No previous requests for extension of time have been denied.

(4)

(A) The appellant is standing prose with no formal legal
training.
(B) The Appellant has almost no familiarity with computers and
has encountered a problem during the final stage of typing
which even our beloved librarian cannot solve. Thumbs is
confident that he can retype said brief from the previous
draft with just a little more time. He is very sorry about
this delay.
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(5)

The appellant requests an extension of 2 days making it due
on May 30, 2019.

(6)

The appellant has tried to call the prosecutor but he is

unavailable so there is no stipulation.
(7)

As above, there has been no contact.

(8) The brief is very close to completion and 2 days leaves time
for any other unforeseen glitches.
Thumbs (Richard) M. Heath being sworn, deposes and says that the
above-entitled affidavit is true and correct to the best of his
knowledge and belief.

Signature of Affiant
Subscribed and Sworn to me this
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CERTIFICATE OF SERVICE

I certify that on May 28, 2019 I served a copy to:

Adam's County Clerk/Recorder

DBy mail
OBy personal

P.O. Box 48

□

By fax # (208) 253-4880

Council, ID

■

By email sward@co.adams.id.us

Sherry Ward

delivery

83612

■ By mail

Christopher Boyd

D By personal deli very
DBy fax # (208) 498-9721

Prosecuting Attorney
P.O. Box 604
Council, ID
83612
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Filed: 05/31/2019 08:41:04
Third Judicial District, Adams County
Sherry Ward, Clerk of the Court
By: Deputy Clerk - Horton, Tara

In the District Court of the Third Judicial District of the State ofldaho

State of Idaho
Plaintiff-Respondent
V.

Thumbs (Richard) Mitchell Heath
Defendant-Appellant
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3) Statement of the Case.
The Respondent's Brief contains three errors of fact in its Statement of the Case which
were previously corrected in the Appellant's Brief.
(A) Hari Heath, the driver was NEVER "issued a warning for speed" . Though speeding
was claimed as the reason for the stop, it was never even mentioned verbally that he
should obey the speed limit in the future, or what the legal consequences might be.
This is clearly proven by the video recording of Sgt. Green.
(B) It is NOT true that Thumbs "also handed over. .. the bong". The official Report by Sgt.
Green (Adams County Sheriff's Office Report #1702045) claims: "During the search I
located a second elk horn pipe [the Antler Bong] and 3 more small plastic containers
with green leafy substance." This is also an error of fact. For the record, after several
repetitions of threats, duress, and coercion by Sgt. Green and Dpty. Moore, Thumbs
handed over "Sure-luck", the Antler and Mountain Mahogany Pipe and one of the
airtight containers containing approximately 1gm. of Cannabis in order to avoid
implicating his Brother Hari in issues he is not connected with and in hopes of
avoiding the illegal search and seizure which he also was subjected to. This
capitulation was then claimed as "probable cause" for a warrantless search and seizure
without due process of law. Thumbs was then told that he would receive "just a
citation" unless anything else was found during the search, at which time he handed
over the other three containers of Cannabis. He did not hand over "Lickle Big Bong"
at any time, not because it was better hidden, but because it is irreplaceable Sacred
Personal Property. It was " seized" (stolen) unlawfully as acknowledged by the
Magistrate.
(C) The State claims that: "The [Magistrate] Court granted Mr. Heath's subsequent
Motion to Suppress .. ." . This is another factual error already addressed in the
Appellant's Brief under matters oflaw. Thumbs has NEVER expressed any interest in
suppressing any evidence. On the contrary, he has attempted to admit said evidence at
the Dismissal Hearing of February 1, 2018. As stated, he submitted a Motion to
Dismiss under Idaho Criminal Rules 48(a)(2) and a Motion to Return Property under
Idaho Criminal Rules 41 (f), the fonner remaining unaddressed, another error by the
Magistrate. The Magistrate's Order denied the latter yet granted a hypothetical Motion
to Suppress which it would have implied. This issue has been argued in the
Appellant's Brief.
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4) Additional Issues Presented On Appeal.
"The State presents no additional issues on appeal."

5) Attorney Fees on Appeal.
Thumbs questions what "reasonable attorney fees" should be due to the State's attorney who
failed to make a reasonable response to the Appellant's Brief. The Respondent's Brief was
filed 4 days late pursuant to Idaho Appellate Rules 34( c) and the Appellate Order and
Briefing Schedule filed by this District Com1 on January 29, 2019, without bothering to file a
Motion to Extend the Time for Filing a Brief, as per Idaho Appellate Rules 46 and 34(e) .
Thumbs has no interest in "winning" anything by default on a procedural technicality since
the purpose of this appeal is to ask the higher courts to address the issues and arguments
presented in this case. Sadly, the States attorney has not responded to most of said issues and
arguments.
6) Argument.
I) The State claims that: "BECAUSE POSSESSION OF THE BONG IS ILLEGAL
UNDER LC. 37-2734A, AND RETURN OF THE BONG WOULD CONSTITUTE A
CRIME UNDER LC. 37-2734B, THE STATE CANNOT RETURN THE BONG TO
DEFENDANT", quoting both statutes which refer to a "controlled substance", the point of
contention.
The State also alleges that: "Appellant concedes that the antler bong and pipe would be
used for ingestion [sic] of marijuana [sic] but argues that marijuana [sic] is improperly
classified as a Schedule I controlled substance. This argument has been squarely rejected by
the United States Supreme Court. United States v. Oakland Cannabis Buyer's Coop. 532 U.S.
483 , 492,121 S.Ct.1711 , 1718(2001)".
Thumbs does concede that the Antler Bong and Pipe in question are used to smoke
Cannabis, though "ingestion" properly refers to eating and drinking, for which they are of no
use. As pointed out in open court, "marijuana" is taken from the Mexican vernacular to
confuse the People about the true identity of the plant in question, Cannabis saliva, which is
the most important crop in the history of human civilization, providing food, fiber, oil,
medicine, and spiritual inspiration since prehistoric times (see "The Emperor Wears No
Clothes", by J. Herer). Since this derogatory slang term has been used for 80 years in false
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and fraudulent propaganda vilifying this Sacred Plant, such connotations are inappropriate in
an official context. In a legal discussion of the prohibition of ethyl alcohol, would the State
consistently use a pseudonym such as "hooch", "grog", "fire-water", or "demon-rum"?

If one actually reads United States v. Oakland Cannabis Buyer's Coop. (supra) , the
judgement was based on an argument of "medical necessity" taken from common law and
the opinion was focused on whether said argument was applicable to an injunction appealed
from a civil case. The tangential reference to the inclusion of Cannabis as a "Schedule I
controlled substance" was as follows:
"In the case of the Controlled Substances Act, the statute reflects a detennination that
marijuana has no medical benefits worthy of an exception (outside the confines of a
Government approved research project). Whereas some other drugs can be dispensed and
prescribed for medical use ... the same is not true for marijuana. Indeed, for the purpose of the
Controlled Substances Act, marijuana has 'no currently accepted medical use' at all. . .
"The structure of the Act supports this conclusion. The statute divides drugs into five
schedules, depending in part on whether the particular drug has a currently
accepted . ..medical use. The Act then imposes restrictions on the manufacture and
distribution of the substance according to the schedule in which it has been placed. Schedule
I is the most restrictive schedule. The Attorney General can include a drug in schedule I only
if the drug ' has no currently accepted medical use in treatment in the United States,' 'has a
high potential for abuse,' and has 'a lack of accepted safety for use ... under medical
supervision.' ... Under the statute, the Attorney General could not put marijuana into schedule
I if marijuana had any accepted medical use."
In Truth, Cannabis was listed in the phannacopoeia of Shen Nung (father of Chinese
medicine) in the 28 th Century BC. as the "liberator of sin" (see "Green Gold, the Tree of Life;
Marijuana in Magic and Religion", by Chris Bennett, et al. , 1995, p. 118). It was the primary
active ingredient in many patent medicines in this country prior to its prohibition, and is
currently accepted for medical use in most states. Thi s false and fraudulent pretense is the
epitome of fraus dans locum contractui: "A misrepresentation or concealment of some fact
that is material to the contract, and had not the truth regarding which been known would not
have been made as made .. ." [Black's Law Dictionary].
The opinion delivered by JUSTICE THOMAS argues that since a substance cannot be
listed under Schedule I unless it "has no currently accepted medical use in treatment in the
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United States," the erroneous listing of Cannabis proves that it "has 'no currently accepted
medical use ' at all."(supra). This irrational circular argument is in fraudem legis: " in fraud of
the law. With the intent or view of evading the law." [BLD].
This fraudulent claim becomes even more tangled as the opinion continues:
"The Cooperative points out, however, that the Attorney General did not place marijuana
into schedule I. Congress put it there, and Congress was not required to find that a drug lacks
an accepted medical use before including the drug in schedule I. We are not persuaded that
this distinction has any significance to our inquiry. Under the Cooperative's logic, drugs that
Congress places in schedule I could be distributed when medically necessary whereas dmgs
that the Attorney General places in schedule I could not. Nothing in the statute, however,
suggests that there are two tiers of schedule I narcotics, with drugs in one tier more readily
available than drugs in the other. On the contrary, the statute consistently treats all schedule I
drugs alike." [emphasis mine]

If "the statute consistently treats all schedule I drngs [sic] alike", whether placed there by
Congress or the Attorney General , then why would those listed by Congress be exempt from
the defining criteria explicitly stated in the statute? This argument contradicts itself and is
nullified via reductio ad absurdum: "In logic , the method of disproving an argument by
showing that it leads to an absurd consequence." [BLD].
Lex semper intendit guod convenit rationi. "The law always intends what is agreeable to
reason." [BLD].
The statutes and case law in question continually refer to controlled substances as "drugs"
which are "manufactured" and even "schedule I narcotics". In Biochemistry and Medical
Sciences, the term "drug" properly applies only to chemically pure substances, and narcotics
are a narrow class of drugs (opiates and opioids) which block pain signals in the nervous
system by imitating and replacing the body's own neurotransmitters known as endorphins.
Cannabis contains no narcotics or alkaloids and is not a "Hallucenogenic substance" as
claimed in LC. 37-2705(d). In Employment Division v. Smith, 494 U.S. 872, (1990) ,
JUSTICE SCALIA states : "Schedule I contains the drug peyote, a hallucinogen derived from
the plant Lophophora wil/iamsii Lemaire." Actually, Peyote is the name of the living spirit of
the cactus and the psychoactive compound it contains is Mescaline (a "drug" when extracted
and purified, or synthesized), already listed under LC. 37-2705(d)(20). When any single
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chemical component of a natural herb is isolated as a drug its physiological effects are
different than when it was part of the whole plant, often including dangerous side effects.
"Manufacture. v. From Latin words manus andfacture, literally, put together by hand.
Now it means the process of making products by hand, machinery, or other automated
means."[BLD]. Since chemically pure substances do not occur in Nature, all drugs are
manufactured. A Herb is pa1t of a living or once living plant produced and distributed by our
Natural Creator. It is impossible for a person to manufacture a Herb. To pretend that a natural
Herb is a drug is yet another fraudulent misrepresentation. The Magistrate en-ed when he
stated in open court "I'm not here to debate drugs and herbs".
Index animi senno. " Language is the exponent of the intention. The language of a statute or
instrument is the best guide to the intention."[BLD].
Even more incredible, in United States v. Oakland Cannabis Buyer' s Coop. (supra) at 494:
" Finally, the Cooperative contends that we should construe the Controlled Substances Act
to include a medical necessity defense in order to avoid what it considers to be difficult
constitutional questions. In particular, the Cooperative asse1ts that, shorn of a medical
necessity defense, the statute exceeds Congress' Commerce Clause powers, violates the
substantive due process rights of patients, and offends the fundamental liberties of the people
under the Fifth, Ninth, and Tenth Amendments. As the Cooperative acknowledges, however,
the canon of constitutional avoidance has no application in the absence of statutory
ambiguity [Thumbs does challenge this. Statutes are subordinate to the Constih1tion.].
Because we have no doubt that the Controlled Substances Act cannot bear a medical
necessity defense to distributions of marijuana, we do not find guidance in this avoidance
principle. Nor do we consider the underlying constitutional issues today. Because the Court
of Appeals did not address these claims, we decline to do so in the first instance." [emphasis
mine].

It would appear prima facie that the Supreme Court of the United States is refusing to
recognize, support, and obey the Constitution of the United States as the "supreme law of the
land" as defined in Article 6, section 2 of said constitution. While the Respondent's Brief
points out that "statutes prevail over rules in substantive issues", the Magistrate stated from
the bench in open court (November 15, 2018) that the constitution prevails over statutes. This
corroborates what Thumbs was taught in the compulsory "education" system of the State of
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Washington. If it is untrue Thumbs begs the District Court to please explain the Truth
regarding this belief.
Before leaving the case of United States v. Oakland Cannabis Buyer' s Coop. (supra) it
should be noted that this precedent appears to have been overruled, since the State of
California currently allows the possession , use, and distribution of Cannabis for medical,
recreational, and religious purposes without intervention from the Supreme Cou1t. Thumbs
regrets not having the knowledge, training, experience , and resources at this time for a
thorough legal research of this matter and would appreciate any citations or guidance from
the District Court.
II) The State claims: " LC. 37-2734A IS RELIGION -NEUTRA L AND DOES NOT
VIOLATE FREE EXERCISE CLAUSE OF THE FIRST AMENDM ENT." This is clearly an
error of fact and law.
The First Amendmen t of the U.S . Constitution is quite clear:
"Congress shall make no law respecting an establishment of religion, or prohibiting the free
exercise thereof. .. " [emphasis mine].
The State contends that: "In other words, governmen t may not regulate religious beliefs.
Emp't. Div. v. Smith, 494, U.S. 872,877, 110 S. Ct. 1595, 1599 (1990). Religiously
motivated conduct, however, may be regulated under 'neutral law of general applicability' ."
It is obvious to people of ordinary intelligence that the "free exercise thereof" includes
conduct as well as belief. The State presupposes that "no law" does not pe1tain to a statute
which purports to have intentions not aimed at a particular religious group. The actual
wording is absolute and unambiguous and makes no reference to intent, which may or may
not be honestly acknowledged.
From Smith (supra):
"But the 'exercise of religion ' often involves not only belief and profession but the
performance of (or abstention from) physical acts: assembling with others for a worship
service, pa1ticipating in sacramental use of bread and wine, proselytizing, abstaining from
certain foods or certain modes of transportation. It would be true, we think (though no case of
ours has involved the point), that a State would be 'prohibiting the free exercise [ofreligion )'
if it sought to ban such acts or abstentions only when they are engaged in for religious
reasons, or only because of the religious belief that they display." [emphasis mine).
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What was the intent of prohibiting possession and use of Peyote and where is the evidence
of said intent? In the dissenting opinion of this case, JUSTICE BLACKMUN, Uoined by
JUSTICE BRENNAN and JUSTICE MARSHAL) notes:
"The State proclaims an interest in protecting the health and safety of its citizens from the
dangers of unlawful drugs. It offers, however, no evidence that the religious use of
peyote .. . has ever ha1med anyone . The factual findings of other courts cast doubt on the
State ' s assumption that religious use of peyote is harmful. See State v. Whittingham, 19 Ariz.
App. 27, 30,504 P.2d 950, 953(1973) ('[T]he State fai led to prove that the quantities of
peyote used in the sacraments of the Native American Church are sufficiently harmful to the
health and welfare of the participants so as to permit a legitimate intrusion under the State ' s
police power' ); People v. Woody, 61 Cal. 2d 716, 722-723, 394 P.2d 813,818 (1964) ('[A]s
the Attorney General .. . admits, ... the opinion of scientists and other experts is "that
peyote ... works no delete1ious injury to the Indian" ' )."
When the State prohibits the possession and use of Natural Herbs which have not been
proven harmful, in spite of their medical and religious use, while simultaneously permitting
the possession, use, and distribution of manufactured drugs which are a leading cause of
death and disability, their intent is highly questionable. Since this Eurocentric society is
descended from the Greeks and Romans who's religion is based on the paradigm "Man v.
Nature", there is an inherent prejudice against religions which revere and worship Nature and
in favor of those which revere and worship Man as creator of his own artificial world. It was
the Roman "Church" which first banned the Christian Sacrament of smoking Cannabis and
replaced it with ethyl alcohol and during the prohibition of alcohol they were granted an
exemption for their Sacrament of Communion. Alcohol prohibition was later repealed
because the U.S . Constitution delegates government no such authority. For many centuries in
Britain people were persecuted, including being burned alive as "witches", for healing illness
with Natural Herbs, while the "Royal Society" insisted that the only scientific method of
treating disease was bleeding people or giving them poisons such as mercury. These practices
persisted during the European conquest of North America and, along with ethanol, sucrose,
caffeine, and smallpox were used as weapons of racial and cultural genocide. In our region
the so-called "Whittman massacre" was a response to these tactics (see ''The Nez Perce
Indians and the Opening of the Northwest", by A. Josephy). Banning the medical and
spiritual use of Natural Herbs and mandating a monopoly on "healthcare" by the
pharmaceutical industry is a continuation of this war of religious oppression and
extermination. All religions include laws regulating healthcare, including foods and
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medicines, and the constitutions of the United States and the State of Idaho do not delegate
any power or authority to government to interfere with the Peoples' personal choices in such
matters. The 9th and l 0 th Amendments of the U.S. Constitution clearly bar any such
presumption. The original prohibition of Cannabis in 193 7 was based on ludicrous claims of
extreme dangers, often couched in religious tenns such as "the Devil's weed with roots in
Hell".
At the
before ever using Cannabis, Thumbs read "Marijuana: the New
Prohibition", by J. Kaplan (1970). This legal treatise and sociological study points out that
the alleged reasons for said prohibition were deliberately fabricated in order to persecute
ethnic minority cultures and later used to suppress the counter-culture, particularly in the
l 960 's. Manipulation of cultural and social development is not a legitimate governmental
purpose, let alone a compelling one.
In Emp't. Div. v. Smith, (supra) JUSTICE O 'CONNOR (joined by JUSTICE BRENNAN,
JUSTICE MARSHALL, and JUSTICE BLACKMUN ) gives the opinion that (at 893A):
"The Free Exercise Clause of the First Amendment commands that 'Congress shall make
no law .. .prohibiting the free exercise [of religion].' In Cantwell v. Connecticut, 310 U.S.
296, (1940), we held that this prohibition applies to the states by incorporation into the
Fourteenth Amendment and that it categorically forbids government regulation of religious
beliefs. Id. , at 303. As the Court recognizes, however, the 'free exercise' of religion often, if
not invariably, requires the perfonnance of (or abstention from) certain acts. Ante, at 877; cf.
3. A New English Dictionary on Historical Principles 401-402 (J. Murray, ed. 1897)
(defining 'exercise' to include ' [t ]he practice and performance of rites and ceremonies,
worship, etc.; the right or pem1ission to celebrate the observances (of a religion) ' and
religious observances such as acts of public and private worship, preaching, and
prophesying). ' [B]elief and action cannot be neatly confined in logic-tight compartment s.'
Wisconsin v. Yoder, 406 U.S. 205, 220 (1972). Because the First Amendment does not
distinguish between religious belief and religious conduct, conduct motivated by sincere
religious belief, like the belief itself, must be at least presumptively protected by the Free
Exercise Clause.
The Court today, however, interprets the Clause to pennit the government to prohibit,
without justification, conduct mandated by an individual 's religious beliefs, so long as that
prohibition is generally applicable. Ante, at 878.But a law that prohibits certain conduct that
happens to be an act of worship for someone manifestly does prohibit that person 's free
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exercise of his religion. A person who is barred from engaging in religiously motivated
conduct is baiTed from freely exercising his religion. Moreover, that person is barred from
freely exercising his religion regardless of whether the law prohibits the conduct only when
engaged in for religious reasons, only by members of that religion, or by all persons. It is
difficult to deny that a law that prohibits religiously motivated conduct, even if the law is
generally applicable, does not at least implicate First Amendment concerns ... The First
Amendment. .. does not distinguish between laws that are generally applicable and laws that
target particular religious practices ... Our free exercise cases have all concerned generally
applicable laws that had the effect of significantly burdening a religious practice. If the First
Amendment is to have any vitality, it ought not to be construed to cover only the extreme and
hypothetical situation in which a State directly targets a religious practice."
Later, quoting from Wisconsin v. Yoder, 406 U.S. 205, 220 (1972):
" ' [O]ur decisions have rejected the idea that religiously grounded conduct is always
outside the protection of the Free Exercise Clause ... [T]o agree that religiously grounded
conduct must often be subject to the broad police power of the State is to deny that there are
areas of conduct protected by the Free Exercise Clause of the First Amendment and thus
beyond the power of the State to control, even under regulations of general applicability ... '."
She further argues:
"A State that makes criminal an individual's religiously motivated conduct burdens that
individual ' s free exercise ofreligion in the severest manner possible, for it 'results in the
choice to the individual of either abandoning his religious principle or facing criminal
prosecution.' Braunfeld [v. Brown, 366 U. S. 599 (1961)), supra, at 605 . I would have
thought it beyond argument that such laws implicate free exercise concerns ...
"The Court today gives no convincing reason to depart from settled First Amendment
jurisprudence. There is nothing talismanic about neutral laws of general applicability or
general criminal prohibitions, for laws neutral toward religion can coerce a person to violate
his religious conscience or intrude upon his religious duties just as effectively as laws aimed
at religion."
Finally, quoting West Virginia State Bd. of Ed. v. Barnette, 319 U.S. at 638 (1943):
" 'The very purpose of a Bill of Rights was to withdraw certain subjects from the
vicissitudes of political controversy, to place them beyond the reach of majorities and
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officials and to establish them as legal principles to be applied by the courts. One 's right to
life, liberty, and property, to free speech, a free press, freedom of worship and assembly, and
other fundamental rights may not be submitted to vote; they depend on the outcome of no
elections.' 319 U.S. , at 638." [emphasis mine].
In addition to this, Thumbs contends that I.C. 37-2734A is not " neutral with respect to
religion" and does substantially burden the "free exercise" of his religious beliefs, especially
when used to justify the fact that he was "deprived of. . . [sacred] property without due process
of law" in violation of Article I, section 13 of the Idaho State Constitution and the 14 th
Amendment of the U.S. Constitution.
II(B) State v. Fluewelling.
1) The Respondent's Brief claims that "Fluewelling is directly analogous with the issues
in this case." [emphasis mine]. This statement is false as shown by a review of the
issues presented in the Appellant's Brief:
a) The Motion to Return Property [I.C.R. 4l(f)] has absolutely nothing to do with
State v. Fluewelling.
b) The fact that Cannabis cannot pass the " Schedule I tests" of I.C. 37-2704 was never
mentioned in State v. Fluewelling.
c) The legislative authority of the "State Board of Pharmacy" was never questioned in
State v. Fluewelling.
d) Fluewelling did not contend that Man 's government has no authority to impose
criminal sanctions on the Natural Creator of Heaven and Earth.
e) This is actually a collection of issues specifically differentiating the arguments of
Thumbs from those of Fluewelling. The respondent provided no direct argument to
any of these.
f) Fluewelling did not ask where the U.S. Constitution delegated such powers to the
federal govenunent.
2) In State v. Fluewelling, the ISSUES ON APPEAL are:
A) "Is Idaho Code 37-2732(a) unconstitutionally vague?" [emphasis mine].
This is not applicable since Thumbs maintains that I.C. 37-2734A is clearly
unconstitutional.
Hoc paratus est verificare. "this he is ready to verify." [BLD].
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B) "Did the prosecution of Defendant for possession of marijuana [sic] with the intent
to deliver violate his constitutional right to freedom of religion?" [emphasis mine].
Though the charges are different (Thumbs did not share his Bong, Pipe, or Herb
with anyone) this is the closest similarity between the cases. However the State
en-ed in claiming that: "The Idaho Supreme Court rejected Fluewelling's argument,
finding that the code was neutral with respect to religion because it applied
generally to each citizen." In fact, CHIEF JUSTICE EISMANN states : "Defendant
does not contend that Idaho Code 37-2732(a)(l)(B) is not a valid and neutral law of
general applicability." [emphasis mine]. Thumbs does so contend and has argued
that point, to which the State has failed to respond. The State has not shown where
either constitution delegates such power and authority or that said statutes were
enacted by due process of law necessary to make them "valid". Furthennore, the
U.S. Supreme Court precedents cited above demonstrate that a "neutral law of
general applicability" may still constitute a burden on one's right to free exercise of
religion. Finally, neither the State nor any of the precedents offered have addressed
Article XXI, section 19 of the Idaho State Constitution which is absolute and
unambiguous.
III) FERPA: LC. 73-401 et seq.
The Free Exercise of Religion Protected Act renders these arguments unnecessary. Using the
exact terminology of the case law debated, it clearly and emphatically states the intent of the
Idaho State Legislature that our free exercise of religion shall be protected by statute from
infringement, even by courts that may otherwise refuse to recognize the obvious intent of our
constitutions.
"73-402. Free exercise of religion protected.- (1) Free exercise of religion is a fundamental
right that applies in this state, even if laws, rules or other government actions are facially neutral.
(2) Except as provided in subsection (3) of this section, government shall not substantially
burden a person ' s exercise of religion even if the burden results from a rule of general
applicability.
(3) Government may substantially burden a person's exercise of religion only if it
demonstrates that application of the burden to the person is both:
(a) Essential to further a compelling governmental interest;
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(b) The least restrictive means of furthering that compelling governmental interest.
(4) A person whose religious exercise is burdened in violation of this section may assert that
violation as a claim or defense in a judicial proceeding and obtain appropriate relief against a
government. A party who prevails in any action to enforce this chapter against a government
shall recover attorney's fees and costs.
(5) In this section, the tenn 'substantially burden' is intended solely to ensure that this chapter
is not triggered by trivial, technical or de minimis infractions." [emphasis mine].
This leaves no reasonable doubt that free exercise of religion is protected even from laws
considered to be" neutral and of general applicability" . J.C. 73-401 defines certain te1ms in the
act which clearly indicate that the burden of proof is on the State to demonstrate a "compelling
government interest" before it can" inhibit or curtail religiously motivated practices" . Since
1937 the government has prohibited and eradicated a plant species given to Man by our Natural
Creator, and used as a Holy Sacrament by many of the religions of the eastern hemisphere,
including pre-Roman Christianity. The pretext for this sacrilegium has been a long series of
fraudulent claims and false propaganda including the absurd pseudoscience of Dr. Gabriel Nahas
and his "crusaders against marijuana" . While touted as the government's expert on "marijuana"
and author of many " government studies" in the popular press, he has never been published in a
peer-reviewed scientific journal because he does not use scientific method: no replications, no
control subjects, no double-blind protocol, etc. Modern science has proven that Cannabis does
not kill brain cells, or break up chromosomes , or turn decent people into deranged violent
criminals, or make women unfit mothers, or cause adolescent males to grow breasts and turn
homosexual, or create holes in people ' s lungs, or permanently impair memory, or cause cancer,
etc. In fact, it is currently being used to treat cancer, the deadly side effects of chemotherapy , and
a long list of ailments. The extent and extremity of these fabrications would not have been
necessary if a significant threat to society actually existed. It is time we move on from the dark
ages.
"Anyone can tell a lie, but the Truth reveal itself." (Rastafarian Proverb).
This propaganda has been disseminated through the public school system in blatant violation
of the Idaho State Constitution, Article IX , section 6:
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"No sectarian or religious tenets or doctrines shall ever be taught in the public schools ... No
books, papers, tracts or documents of a political, sectarian or denominational character shall be
used or introduced in any schools established under the provisions of this article .. ."
As declared in open court, the government's prohibition of Cannabis actually serves the
illegitimate private interests of several of the country's most lucrative and powerful lobbying
groups, such as the Oil, Cotton, Timber, Petrochemical, and Pharmaceutical industries as
documented in "The Emperor Wears No Clothes", by Jack Herer. The Magistrate erred when he
refused to admit this learned treatise as evidence, along with "Green Gold the Tree of Life;
Marijuana in Magic and Religion", by Chris Bennett et al. Idaho Criminal Rule 4l(f) says: "The
court must receive evidence on any factual issue necessary to decide the motion."
Even if there had been a compelling governmental interest, the State is required to use the least
restrictive means of furthering that interest. Thumbs was deprived of Sacred Personal Prope1iy
by armed robbers employed by the Adams County Sheriffs Office, a political subdivision of the
State of Idaho ( Idaho State Constitution, Article XVIII, section I), and cited for 2 misdemeanors
under unconstitutional statutes, threatening him with incarceration for 2 years and $2000.00 in
fines (his approximate average annual income). By what stretch of the imagination can this be
construed as the " least restrictive means" of protecting Society from a harmless Natural Herb
produced and distributed by "God" (Genesis 1:29) ?
Since the State and all case law cited have completely ignored Article XX.I, section 19 of the
Idaho State Constitution, Thumbs hereby pleads before the District Court to read the very first
sentence and consider this case in that context.
In State v. White, 152 Idaho 361,271 P.3d 1217 (Idaho App. 2011) the State Supreme Court
ruled:
"[1] Although defendant's testimony linked his marijuana use to legitimate religious beliefs
and practices, [2] he used parts of various recognized religions to 'meld into a justification for
his use of marijuana ' and [3] did not establish a link between any recognized religious beliefs he
may have and his marijuana use."
First of all, in part [2] , every religion in history has " borrowed" beliefs and practices from
those before. For example, Christianity takes the life story of"Jesus" (Messiah Yehoshua) from
Horus of Egypt, professes the teachings of Gnosticism, inserts it into the historical context of
Judaism, which the Romans then conve1ied into their cult of Dionysis, and the Protestant
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Refonnation then modified to accommodate both ancient pagan mythology and the
contemporary secular philosophies of many varied European peoples, resulting in endless
factional disputes and schisms. Yet "Christianity" is generally accepted as a "recognized
religious belief'.
Secondly, parts [ 1] and [3] are a transposed contradiction. Likewise, the Court insists that:
" ... his philosophy is not that it produces any specific religious or spiritual revelation ... ",
although in fact: "He testified that he first smoked ... marijuana and afterwards he felt, for the first
time in his life, stillness in his soul, which he described as a 'spiritual experience.' He further
described the experience:
'It's like all of the sudden, I didn't have to think about anything. There was nothing left to
think about. I could just breathe and feel me. And it felt wonderful. And I didn ' t have to have
anything to entertain me or to augment that or to compliment it.
'So that drew me into a whole different mode of prayer, now what I call meditation, that I had
never known up until seven years ago."'.
Elsewhere: " White averred that he believed ' the sacrament of Marijuana is a gift from my
creator and I enter into the experience of Marijuana with the intent to bless it.' Further he stated:
'13. The sacrament of marijuana helps me be more receptive to ideas and the ultimate vision of
my religion, by setting aside the mundane, and entering into the profound. It has a particular
benefit of relaxing my nervous, over-analytical tendencies, and to enter a relaxed, prayerful,
meditative state, so as to receive more clarified vision of knowledge and love.
a. I believe that Marijuana is a powerful tree of life and that the use of Marijuana is
healthful. I believe Mankind has forgotten it 's [sic] harmonious position with nature.
Marijuana helps facilitate awareness of life, the significance of living beings, and the
harmony of living things around us.
b. During a ceremony, using marijuana helps bring back the divine connection between all
living things."'.
The Court claims that: "Those religions that use some form of sacrament also have specific
rituals associated with the use of the sacrament; no such rituals associated with the use of
marijuana were identified by White." Yet actually: "White further averred that there are 'various
sacramental foods' he takes in ' honoring the savior' and that ' [m]arijuana is taken as a holy
sacrament during certain spiritual rituals, honoring the Savior.' [emphasis mine].
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And later: "he did testify that he considers his use of marijuana an exercise of his religion, that
he takes it as a sacrament akin to Christian communion [sic. It IS Christian communion] and in
spiritual rituals honoring 'the savior,' that he believes that there is a spiritual end to his marijuana
use , and that the Holy Bible provides for such usage. However, just because White has claimed
that his impetus for smoking marijuana is religious, does not make it so for the purposes of the
FERPA."
The Court focused on formal time structure as an essential character of " religion": "White
testified that he has no specific time of day or place as to when and where he engages in
marijuana use ... He testified that the frequency of his use varies .. . He indicated the sacrament is
not practiced according to a schedule and may be planned or spontaneous." It is a shame that the
modem mainstream society has reduced "religion" to an isolated clubhouse where one visits and
pays indulgences, tithes, or alms for standardized rituals according to an authoritarian calendar.
In most indigenous cultures religion is not separate from the circle of Life or "secular" aspects of
it. Separation and categorization are symptoms of the "fragmentality" of Eurocentric paradigms.
In State v. Cordingley, 154 Idaho 762, 302 P.3d 730 (Idaho App. 2013), The same Court
opmes:
"Cordingley acknowledged that the Church of Cognitive Therapy is not so much a religion as it
is a companion to religion. In reality, this church presents an ideology or philosophical belief as
to how people can become spiritual or enlightened, but it does not have a comprehensive belief
system with the trappings ofreligion." [emphasis mine].
"The Ballard Court [United States v. Ballard, 322 U.S. 78, 86-88, 64 S.Ct. 882, 886-87, 88
L.Ed. 1148, 1153-55 (1944)) added, 'The First Amendment does not select any one group or any
one type of religion for preferred treatment. .. Furthermore, in Thomas, 450 U.S . at 714, 101
S.Ct. at 1430, 67 L.Ed. 2d at 631, the United States Supreme Court held that ' religious beliefs
need not be acceptable, logical, consistent, or comprehensible to others in order to merit First
Amendment protection.' If there is any doubt about whether a particular set of beliefs constitutes
a religion, the comi will en- on the side of freedom and find the beliefs are a religion. United
States v. Meyers, 906 F.Supp. 1494, 1499 (D.Wyo. 1995).
In both White and Cordingley the Court analyses what constitutes "religion" in terms of the
federal RFRA instead of Idaho ' s FERP A.
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"Cordingley contends the court's reliance on Meyers was erroneous since Meyers construes the
RFRA, which was detennined to be unconstitutional in Flores. Rather, he asserts, the inquiry
should focus on the plain language of the FERPA, which 'does not involve a micro-inspection of
an individual's belief system to determine whether a belief is sincerely held or is an actual
religious conviction' as is dictated by Meyers."
" White advances his claims under both the federal and state constitutions, as well as the
FERPA; however, we need only address his FERPA claim .. . [H]e has failed to indicate that the
Idaho Constitution provides broader protection in this area than does the United States
Constitution, and therefore, we will not address this argument."
Thumbs does contend that the Idaho State Constitution provides broader protection of religious
freedom (in Art. I, sect. 4, and especially At1. XXI, sect.19) than the U.S. Constitution, and that
therefore the FERP A is to be interpreted according) y.
According to Black ' s Law Dictionary: "Religion. Man's relation to Divinity, to reverence,
worship, obedience, and submission to mandates and precepts of supernatural or superior beings.
In its broadest sense includes all fonns of belief in the existence of superior beings exercising
power over human beings by volition, imposing rules of conduct, with future rewards and
punishments. Bond uniting man to God, and a virtue whose purpose is to render God worship
due him as source of all being and principle of all government of things."
As stated in Argument e), p.7 of the Appellant ' s Brief, Cannabis facilitates direct spiritual
connection with our Natural Creator, and the infinite living spirits in this Creation, which is the
very essence of "Religion".
7) Conclusion.
Thumbs is still pleading for the return of his Sacred Personal Property, his Constitutional
Rights, and the repeal of the unlawful prohibition of Cannabis.

Respectfully submitted,

·r k~ u ,YJ!}Je JI
Thumbs (Richard) Mitchell Heath
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13
12, 13

3) Statement of the Case.
The Respondent's Brief contains three errors of fact in its Statement of the Case which
were previously corrected in the Appellant's Brief.
(A) Hari Heath, the driver was NEVER "issued a warning for speed". Though speeding
was claimed as the reason for the stop, it was never even mentioned verbally that he
should obey the speed limit in the future, or what the legal consequences might be.
This is clearly proven by the video recording of Sgt. Green.
(B) It is NOT true that Thumbs "also handed over ... the bong". The official Report by Sgt.
Green (Adams County Sheriff's Office Report #1702045) claims: "During the search I
located a second elk horn pipe [the Antler Bong] and 3 more small plastic containers
with green leafy substance." This is also an error of fact. For the record, after several
repetitions of threats, duress, and coercion by Sgt. Green and Dpty. Moore, Thumbs
handed over "Sure-luck", the Antler and Mountain Mahogany Pipe and one of the
airtight containers containing approximately l gm. of Cannabis in order to avoid
implicating his Brother Hari in issues he is not connected with and in hopes of
avoiding the illegal search and seizure which he also was subjected to. This
capitulation was then claimed as "probable cause" for a warrantless search and seizure
without due process of law. Thumbs was then told that he would receive "just a
citation" unless anything else was found during the search, at which time he handed
over the other three containers of Cannabis. He did not hand over "Lickle Big Bong"
at any time, not because it was better hidden, but because it is irreplaceable Sacred
Personal Property. It was "seized" (stolen) unlawfully as acknowledged by the
Magistrate.
(C) The State claims that: "The [Magistrate] Court granted Mr. Heath ' s subsequent
Motion to Suppress ... ". This is another factual enor already addressed in the
Appellant's Brief under matters of law. Thumbs has NEVER expressed any interest in
suppressing any evidence. On the contrary, he has attempted to admit said evidence at
the Dismissal Hearing of February 1, 2018 [R-2/1 / 18; 8:50) and again in the Subpoena
served on Sgt. Chris Green, July 11, 2018 . As stated, he submitted a Motion to
Dismiss under Idaho Criminal Rules 48(a)(2) and a Motion to Return Property under
Idaho Criminal Rules 41 (f), the former remaining unaddressed, another enor by the
Magistrate. The Magistrate's Order denied the latter yet granted a hypothetical Motion
to Suppress which it would have implied. This issue has been argued in the
Appellant's Brief.
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4) Additional Issues Presented On Appeal.
"The State presents no additional issues on appeal."

5) Attorney Fees on Appeal.
Thumbs questions what "reasonable attorney fees" should be due to the State's attorney who
failed to make a reasonable response to the Appellant ' s Brief. The Respondent's Brief was
filed 4 days late pursuant to Idaho Appellate Rules 34( c) and the Appellate Order and
Briefing Schedule filed by this District Comi on January 29, 2019, without bothering to file a
Motion to Extend the Time for Filing a Brief, as per Idaho Appellate Rules 46 and 34(e ).
Thumbs has no interest in "winning" anything by default on a procedural technicality since
the purpose of this appeal is to ask the higher courts to address the issues and arguments
presented in this case. Sadly, the States attorney has not responded to most of said issues and
arguments.
6) Argument.
I) The State claims that: "BECAUSE POSSESSION OF THE BONG IS ILLEGAL
UNDER LC. 37-2734A, AND RETURN OF THE BONG WOULD CONSTITUTE A
CRIME UNDER I.C. 37-2734B, THE STATE CANNOT RETURN THE BONG TO
DEFENDANT", quoting both statutes which refer to a "controlled substance", the point of
contention.
The State also alleges that: "Appellant concedes that the antler bong and pipe would be
used for ingestion [sic] of marijuana [sic] but argues that marijuana [sic] is improperly
classified as a Schedule I controlled substance. This argument has been squarely rejected by
the United States Supreme Court. Uni Led States v. Oakland Cannabis Buyer 's Coop. 532
U.S. 483,492, 121 S. Ct. 1711, 1718 (2001)".
Thumbs does concede that the Antler Bong and Pipe in question are used to smoke
Cannabis, though " ingestion" properly refers to eating and drinking, for which they are of no
use. As pointed out in open court [R-8/16/18; 7:00] , "marijuana" is taken from the Mexican
vernacular to confuse the People about the true identity of the plant in question, Cannabis
saliva, which is the most important crop in the history of human civilization, providing food,
fiber, oil, medicine, and spiritual inspiration since prehistoric times (see "The Emperor
Wears No Clothes", by J. Herer,1997). Since this derogatory slang term has been used for 80
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years in false and fraudulent propaganda vilifying this Sacred Plant, such connotations are
inappropriate in an official context. In a legal discussion of the prohibition of ethyl alcohol,
would the State consistently use a pseudonym such as "hooch", "grog", "fire-water", or
"demon-rum"?

If one actually reads United States v. Oakland Cannabis Buyer's Coop. (supra) , the
judgement was based on an argument of "medical necessity" taken from common law and
the opinion was focused on whether said argument was applicable to an injunction appealed
from a civil case. The tangential reference to the inclusion of Cannabis as a " Schedule I
controlled substance" was as follows :
"In the case of the Controlled Substances Act, the statute reflects a determination that
marijuana has no medical benefits worthy of an exception (outside the confines of a
Government approved research project). Whereas some other drugs can be dispensed and
prescribed for medical use . .. the same is not true for marijuana. Indeed, for the purpose of the
Controlled Substances Act, marijuana has ' no currently accepted medical use ' at all. ..
"The structure of the Act supports this conclusion. The statute divides drugs into five
schedules, depending in part on whether the particular drug has a currently
accepted . ..medical use. The Act then imposes restrictions on the manufacture and
di stribution of the substance according to the schedule in which it has been placed. Schedule
I is the most restrictive schedule. The Attorney General can include a drug in schedule I only
if the drug ' has no currently accepted medical use in treatment in the United States,' ' has a
high potential for abuse,' and has 'a lack of accepted safety for use .. .under medical
supervision.' . .. Under the statute, the Attorney General could not put marijuana into schedule
I if marijuana had any accepted medical use."
In Truth, Cannabis was listed in the pharmacopoeia of Shen Nung (father of Chinese
medicine) in the 28 th Century BC. as the "liberator of sin" (see "Green Gold, the Tree of Life;
Marijuana in Magic and Religion", by Chris Bennett, et al., 1995, p. 118). It was the primary
active ingredient in many patent medicines in this country prior to its prohibition, and is
currently accepted for medical use in most states. This false and fraudulent pretense is the
epitome of fraus clans locum contractui: "A misrepresentation or concealment of some fact
that is material to the contract, and had not the truth regarding which been known would not
have been made as made ... " [Black 's Law Dictionary].
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The opinion delivered by JUSTICE THOMAS argues that since a substance cannot be
listed under Schedule I unless it "has no currently accepted medical use in treatment in the
United States," the erroneous listing of Cannabis proves that it "has 'no currently accepted
medical use' at all."(supra). This i1ntional circular argument is in fraudem legis: "in fraud of
the law. With the intent or view of evading the law." [BLD].
This fraudulent claim becomes even more tangled as the opinion continues:
"The Cooperative points out, however, that the Attorney General did not place marijuana
into schedule I. Congress put it there, and Congress was not required to find that a drug lacks
an accepted medical use before including the drug in schedule I. We are not persuaded that
this distinction has any significance to our inquiry. Under the Cooperative's logic, drugs that
Congress places in schedule I could be distributed when medically necessary whereas drugs
that the Attorney General places in schedule I could not. Nothing in the statute, however,
suggests that there are two tiers of schedule I narcotics, with drugs in one tier more readily
available than drugs in the other. On the contrary, the statute consistently treats all schedule I
drugs alike. " [emphasis mine]
If "the statute consistently treats all schedule I drugs [sic] alike", whether placed there by
Congress or the Attorney General, then why would those listed by Congress be exempt from
the defining criteria explicitly stated in the statute? This argument contradicts itself and is
nullified via reductio ad absurdum: " In logic , the method of disproving an argument by
showing that it leads to an absurd consequence." [BLD].
Lex semper intendit guod convenit rationi. "The law always intends what is agreeable to
reason." [BLD].
The statutes and case law in question continually refer to controlled substances as "drugs"
which are "manufactured" and even "schedule I narcotics" . In Biochemistry and Medical
Sciences, the term "drug" properly applies only to chemically pure substances, and narcotics
are a narrow class of drugs (opiates and opioids) which block pain signals in the nervous
system by imitating and replacing the body 's own neurotransmitters known as endorphins.
Cannabis contains no narcotics or alkaloids and is not a "Hallucenogenic substance" as
claimed in LC. 37-2705(d). In Employment Division v. Smith, 494 U.S. 872, (1990),
JUSTICE SCALIA states: " Schedule I contains the drug peyote, a hallucinogen derived from
the plant Lophophora williamsii Lemaire." Actually, Peyote is the name of the living spirit of
the cactus and the psychoactive compound it contains is Mescaline (a "drug" when extracted
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and purified, or synthesized), already listed under l.C. 37-2705(d)(20). When any single
chemical component of a natural herb is isolated as a drug its physiological effects are
different than when it was part of the whole plant, often including dangerous side effects.
"Manufacture. v. From Latin words manus andfacture, literally, put together by hand.
Now it means the process of making products by hand, machinery, or other automateci ·
means."[BLD]. Since chemically pure substances do not occur in Nature, all drugs are
manufactured. A Herb is part of a living or once living plant produced and distributed by our
Natural Creator. It is impossible for a person to manufacture a Herb. To pretend that a natural
Herb is a drug is yet another fraudulent misrepresentation. The Magistrate erred when he
stated in open court "I'm not here to debate drugs and herbs"[6/21/18 ; 9:00].
Index animi sermo. "Language is the exponent of the intention. The language of a statute or
instrument is the best guide to the intention. "[BLD].
Even more incredible, in United States v. Oakland Cannabis Buyer's Coop. (supra) at 494:
" Finally, the Cooperative contends that we should construe the Controlled Substances Act
to include a medical necessity defense in order to avoid what it considers to be difficult
constitutional questions. In particular, the Cooperative asserts that, shorn of a medical
necessity defense, the statute exceeds Congress' Commerce Clause powers, violates the
substantive due process rights of patients, and offends the fundamental libe1ties of the people
under the Fifth, Ninth, and Tenth Amendments. As the Cooperative acknowledges, however,
the canon of constitutional avoidance has no application in the absence of statutory
ambiguity [Thumbs does challenge this. Statutes are subordinate to the Constitution.].
Because we have no doubt that the Controlled Substances Act cannot bear a medical
necessity defense to distributions of marijuana, we do not find guidance in this avoidance
principle. Nor do we consider the underlying constitutional issues today. Because the Cou11
of Appeals did not address these claims, we decline to do so in the first instance." [emphasis
mine].

It would appear primafacie that the Supreme Court of the United States is refusing to
recognize, support, and obey the Constitution of the United States as the " supreme law of the
land" as defined in Article VI, section 2 of said constitution. While the Respondent's Brief
points out that "statutes prevail over rules in substantive issues", the Magistrate stated from
the bench in open court [R-11/15/ 18; 67:15] that the constitution prevails over statutes. This
corroborates what Thumbs was taught in the compulsory "education" system of the State of
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Washington. If it is untrue Thumbs begs the District Court to please explain the Truth
regarding this belief.
Before leaving the case of United States v. Oakland Cannabis Buyer's Coop. (supra) it
should be noted that this precedent appears to have been overruled, since the State of
California currently allows the possession, use, and distribution of Cannabis for medical,
recreational, and religious purposes without intervention from the Supreme Cou1t. Thumbs
regrets not having the knowledge, training, experience, and resources at this time for a
thorough legal research of this matter and would appreciate any citations or guidance from
the District Court.
II) The State claims: "LC. 37-2734A IS RELIGION-NEUTRAL AND DOES NOT
VIOLATE FREE EXERCISE CLAUSE OF THE FIRST AMENDMENT." This is clearly an
error of fact and law.
The First Amendment of the U.S. Constitution is quite clear:
"Congress shall make no law respecting an establishment of religion, or prohibiting the free
exercise thereof. .. " [emphasis mine].
The State contends that: "In other words, government may not regulate religious beliefs.
Emp't. Div. v. Smith, 494, U.S. 872.877, 110 S. Ct. 1595, 1599 (1990). Religiously
motivated conduct, however, may be regulated under 'neutral law of general applicability' ."
It is obvious to people of ordinary intelligence that the "free exercise thereof' includes
conduct as well as belief. The State presupposes that " no law" does not pertain to a statute
which purports to have intentions not aimed at a particular religious group. The actual
wording is absolute and unambiguous and makes no reference to intent, which may or may
not be honestly acknowledged.
From Smith (supra):
"But the 'exercise ofreligion' often involves not only belief and profession but the
performance of (or abstention from) physical acts : assembling with others for a worship
service, participating in sacramental use of bread and wine, proselytizing, abstaining from
certain foods or certain modes of transportation. It would be true, we think (though no case of
ours has involved the point), that a State would be ' prohibiting the free exercise [ofreligion]'
if it sought to ban such acts or abstentions only when they are engaged in for religious
reasons, or only because of the religious belief that they display." [emphasis mine].
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What was the intent of prohibiting possession and use of Peyote and where is the evidence
of said intent? 1n the dissenting opinion of this case, JUSTICE BLACKMUN, (joined by
JUSTICE BRENNAN and JUSTICE MARSHAL) notes:
"The State proclaims an interest in protecting the health and safety of its citizens from the
dangers of unlawful drugs. It offers, however, no evidence that the religious use of
peyote ... has ever harmed anyone. The factual findings of other comts cast doubt on the
State's assumption that religious use of peyote is harmful. See State v. Whittingham, 19 Ariz.
App. 27, 30, 504 P.2d 950, 953(1973) ('[T]he State failed to prove that the quantities of
peyote used in the sacraments of the Native American Church are sufficiently hannful to the
health and welfare of the participants so as to permit a legitimate intrusion under the State 's
police power'); People v. Woody, 61 Cal. 2d 716, 722-723, 394 P.2d 813,818 (1964) ('[A]s
the Attorney General ... admits, ... the opinion of scientists and other expe1is is "that
peyote ... works no deleterious injury to the Indian" ')."
When the State prohibits the possession and use of Natural Herbs which have not been
proven harmful, in spite of their medical and religious use, while simultaneously permitting
the possession, use, and distribution of manufactured drugs which are a leading cause of
death and disability(see JAMA, Incidence of Adverse Drug Reaction) , their intent is highly
questionable. Since this Eurocentric society is descended from the Greeks and Romans who's
religion is based on the paradigm "Man v. Nature", there is an inherent prejudice against
religions which revere and worship Nature and in favor of those which revere and worship
Man as creator of his own artificial world. It was the Roman "Church" which first banned the
Christian Sacrament of smoking Cannabis and replaced it with ethyl alcohol and during the
prohibition of alcohol they were granted an exemption for their Sacrament of Communion.
Alcohol prohibition was later repealed because the U.S. Constitution delegates government
no such authority. For many centuries in Britain people were persecuted, including being
burned alive as "witches", for healing illness with Natural Herbs, while the "Royal Society"
insisted that the only scientific method of treating disease was bleeding people or giving
them poisons such as mercury. These practices persisted during the European conquest of
North America and, along with ethanol, sucrose, caffeine, and smallpox were used as
weapons of racial and cultural genocide. In our region the so-called "Whittman massacre"
was a response to these tactics (see "The Nez Perce Indians and the Opening of the
Northwest", by A. Josephy). Banning the medical and spiritual use of Natural Herbs and
mandating a monopoly on "healthcare" by the pharmaceutical industry is a continuation of
this war of religious oppression and extennination. All religions include laws regulating
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healthcare, including foods and medicines, and the constitutions of the United States and the
State of Idaho do not delegate any power or authority to government to interfere with the
Peoples ' personal choices in such matters. The 9 th and 10 th Amendments of the U.S.
Constitution clearly bar any such presumption. The original prohibition of Cannabis in 1937
was based on ludicrous claims of extreme dangers, often couched in religious terms such as
"the Devil ' s weed with roots in Hell" .
At the
, before ever using Cannabis, Thumbs read "Marijuana: the New
Prohibition", by J. Kaplan (1970). This legal treatise and sociological study points out that
the alleged reasons for said prohibition were deliberately fabricated in order to persecute
ethnic minority cultures and later used to suppress the counter-culture, particularly in the
l 960's. Manipulation of cultural and social development is not a legitimate governmental
purpose, let alone a compelling one.
In Emp't. Div. v. Smith, (supra) JUSTICE O ' CONNOR Uoined by JUSTICE BRENNAN,
JUSTICE MARSHALL, and JUSTICE BLACK.MUN) gives the opinion that (at 893A) :
"The Free Exercise Clause of the First Amendment commands that ' Congress shall make
no law .. .prohibiting the free exercise [of religion]. ' In Cantwell v. Connecticut, 310 U.S.
296, ( 1940), we held that this prohibition applies to the states by incorporation into the
Fourteenth Amendment and that it categorically forbids government regulation of religious
beliefs. Id. , at 303 . As the Court recognizes, however, the ' free exercise' of religion often, if
not invariably, requires the perfonnance of (or abstention from) certain acts . Ante, at 877; cf.
3. A New English Dictionary on Historical Principles 401-402 (J. Murny, ed. 1897)
(defining 'exercise ' to include '[t]he practice and performance of rites and ceremonies,
worship, etc. ; the right or permission to celebrate the observances (of a religion)' and
religious observances such as acts of public and private worship, preaching, and
prophesying) . '[B]elief and action cannot be neatly confined in logic-tight compartments.'
Wisconsin v. Yoder, 406 U.S. 205, 220 (1972) . Because the First Amendment does not
distinguish between religious belief and religious conduct, conduct motivated by sincere
religious belief, like the belief itself, must be at least presumptively protected by the Free
Exercise Clause .
"The Court today, however, interprets the Clause to pennit the government to prohibit,
without justification, conduct mandated by an individual ' s religious beliefs, so long as that
prohibition is generally applicable. Ante, at 878.But a law that prohibits certain conduct that
happens to be an act of worship for someone manifestly does prohibit that person's free
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exercise of his religion. A person who is barred from engaging in religiously motivated
conduct is barred from freely exercising his religion. Moreover, that person is barred from
freely exercising his religion regardless of whether the law prohibits the conduct only when
engaged in for religious reasons, only by members of that religion, or by all persons. It is
difficult to deny that a law that prohibits religiously motivated conduct, even if the law is
generally applicable, does not at least implicate First Amendment concerns . . . The First
Amendment. .. does not distinguish between laws that are generally applicable and laws that
target particular religious practices ... Our free exercise cases have all concerned generally
app licable laws that had the effect of significantly burdening a religious practice. If the First
Amendment is to have any vitality, it ought not to be construed to cover only the extreme and
hypothetical situation in which a State directly targets a religious practice."
Later, quoting from Wisconsin v. Yoder, 406 U.S. 205,220 (1972):
"[O]ur decisions have rejected the idea that religiously grounded conduct is always
outside the protection of the Free Exercise Clause ... [T]o agree that religiously grounded
conduct must often be subject to the broad police power of the State is to deny that there are
areas of conduct protected by the Free Exercise Clause of the First Amendment and thus
beyond the power of the State to control, even under regulations ofgeneral applicability .. .".
She further argues:
"A State that makes criminal an individual ' s religiously motivated conduct burdens that
individual ' s free exercise of religion in the severest manner possible, for it ' results in the
choice to the individual of either abandoning his religious principle or facing criminal
prosecution.' Braunfeld [v. Brown, 366 U.S. 599 (1961)}, supra, at 605. I would have
thought it beyond argument that such laws implicate free exercise concerns .. .
"The Court today gives no convincing reason to depart from settled First Amendment
jurisprudence. There is nothing talismanic about neutral laws of general applicability or
general criminal prohibitions, for laws neutral toward religion can coerce a person to violate
his religious conscience or intrude upon his religious duties just as effectively as laws aimed
at religion."
Finally, quoting West Virginia State Bd. of Ed. v. Barnette, 319 U.S. at 638 (1943):
" 'The very purpose of a Bill of Rights was to withdraw certain subjects from the
vicissitudes of political controversy, to place them beyond the reach of majorities and
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officials and to establish them as legal principles to be applied by the courts. One's right to
life, liberty, and property, to free speech, a free press, freedom of worship and assembly, and
other fundamental rights may not be submitted to vote; they depend on the outcome of no
elections.' 319 U.S. , at 638." [emphasis mine].
In addition to this, Thumbs contends that I.C. 37-2734A is not "neutral with respect to
religion" and does substantially burden the "free exercise" of his religious beliefs, especially
when used to justify the fact that he was "deprived of. . . [sacred] property without due process
of law" in violation of the 14th Amendment of the U.S. Constitution and Article I, section 13;
and Art. XXI, sect. 19 of the Idaho State Constitution.
Il(B) State v. Fluewelling.
1) The Respondent's Brief claims that "Fluewelling is directly analogous with the issues
in this case." [emphasis mine]. This statement is false as shown by a review of the
issues presented in the Appellant's Brief:
a) The Motion to Return Property [I. C.R. 41 (f)] has absolutely nothing to do with
State v. Fluewelling.
b) The fact that Cannabis cannot pass the "Schedule I tests" of LC. 37-2704 was never
mentioned in State v. Fluewelling.
c) The legislative authority of the "State Board of Pharmacy" was never questioned in
State v. Fluewelling.
d) Fluewelling did not contend that Man's government has no authority to impose
criminal sanctions on the Natural Creator of Heaven and Earth.
e) This is actually a collection of issues specifically differentiating the arguments of
Thumbs from those of Fluewelling. The respondent provided no direct argument to
any of these.
f) Fluewelling did not ask where the U.S . Constitution delegated such powers to the
federal government.
2) In State v. Fluewelling, the ISSUES ON APPEAL are:
A) "Is Idaho Code 37-2732(a) unconstitutionally vague?" [emphasis mine].
This is not applicable since Thumbs maintains that LC. 37-2734A is clearly
unconstitutional.
Hoc paratus est verificare. "this he is ready to verify. " [BLD].
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B) "Did the prosecution of Defendant for possession of marijuana [sic] with the intent
to deliver violate his constitutional right to freedom of religion?" [emphasis mine].
Though the charges are different (Thumbs did not share his Bong, Pipe, or Herb
with anyone) this is the closest similarity between the cases. However the State
erred in claiming that: "The Idaho Supreme Court rejected Fluewelling's argument,
finding that the code was neutral with respect to religion because it applied
generally to each citizen." In fact, CHIEF JUSTICE EISMANN states: " Defendant
does not contend that Idaho Code 37-2732(a)(l)(B) is not a valid and neutral law of
general applicability." [emphasis mine]. Thumbs does so contend and has argued
that point, to which the State has failed to respond. The State has not shown where
either constitution delegates such power and authority or that said statutes were
enacted by due process of law necessary to make them "valid" . Furthermore, the
U.S. Supreme Court precedents cited above demonstrate that a "neutral law of
general applicability" may still constitute a burden on one ' s right to free exercise of
religion. Finally, neither the State nor any of the precedents offered have addressed
Article XXI, section 19 of the Idaho State Constitution which is absolute and
unambiguous.
III) FERPA: I.C. 73-401 et seq.
The Free Exercise of Religion Protected Act renders these arguments unnecessary. Using the
exact terminology of the case law debated, it clearly and emphatically states the intent of the
Idaho State Legislature that our free exercise of religion shall be protected by statute from
infringement, even by comis that may otherwise refuse to recognize the obvious intent of our
constitutions.
" 73-402 . Free exercise of religion protected.- (1) Free exercise ofreligion is a fundamental
right that applies in this state, even if laws, rules or other government actions are facially neutral.
(2) Except as provided in subsection (3) of this section, government shall not substantially
burden a person ' s exercise of religion even if the burden results from a rule of general
applicability.
(3) Government may substantially burden a person ' s exercise of religion only if it
demonstrates that application of the burden to the person is both:
(a) Essential to further a compelling governmental interest;
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(b) The least restrictive means of furthering that compelling governmental interest.
(4) A person whose religious exercise is burdened in violation of this section may assert that
violation as a claim or defense in a judicial proceeding and obtain appropriate relief against a
government. A party who prevails in any action to enforce this chapter against a government
shall recover attorney's fees and costs.
(5) In this section, the term 'substantially burden ' is intended solely to ensure that this chapter
is not triggered by trivial, technical or de minimis infractions." [emphasis mine].
Gfflfti-a-(ltttle-jure contrahuntur contrario jure pereunt. " All things which are contracted by law
perish by a contrary law." [BLD].
This leaves no reasonable doubt that free exercise of religion is protected even from laws
considered to be" neutral and of general applicability". LC. 73-401 defines certain terms in the
act which clearly indicate that the burden of proof is on the State to demonstrate a "compelling
governmental interest" before it can " inhibit or curtail religiously motivated practices" . Since
1937 the government has prohibited and eradicated a plant species given to Man by our Natural
Creator, and used as a Holy Sacrament by many of the religions of the eastern hemisphere,
including pre-Roman Christianity. The pretext for this sacrileg;um has been a long series of
fraudulent claims and false propaganda including the absurd pseudoscience of Dr. Gabriel Nahas
and his "crusaders against marijuana" . While touted as the government's expert on "marijuana"
and author of many "government studies" in the popular press, he has never been published in a
peer-reviewed scientific journal because he does not use scientific method: no replications, no
control subjects, no double-blind protocol, etc. Modem science has proven that Cannabis does
not kill brain cells, or break up chromosomes, or turn decent people into deranged violent
criminals, or make women unfit mothers, or cause adolescent males to grow breasts and turn
homosexual, or create holes in people's lungs, or pennanently impair memory, or cause cancer,
etc. In fact, it is currently being used to treat cancer, the deadly side effects of chemotherapy, and
a long list of ailments. The extent and extremity of these fabrications would not have been
necessary if a significant threat to society actually existed. It is time we move on from the dark
ages.
" Anyone can tell a lie, but the Truth reveal itself." (Rastafarian Proverb) .
This propaganda has been disseminated through the public school system in blatant violation
of the Idaho State Constitution, Article IX, section 6:
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"No sectarian or religious tenets or doctrines shall ever be taught in the public schools . .. No
books, papers, tracts or documents of a political, sectarian or denominational character shall be
used or introduced in any schools established under the provisions of this article . .. "
As declared in open court [R-1 1/15/18; 69:50] , the government 's prohibition of Cannabis
actually serves the illegitimate private interests of several of the country' s most lucrative and
powerful lobbying groups, such as the Oil, Cotton, Timber, Petrochemical, and Pha1maceutical
industries as documented in "The Emperor Wears No Clothes", by Jack Herer. The Magistrate
erred when he refused to admit this learned treatise as evidence, along with "Green Gold the
Tree of Life; Marijuana in Magic and Religion", by Chris Bennett et al. Idaho Criminal Rule
4 l(f) says: "The court must receive evidence on any factual issue necessary to decide the
motion."
Even if there had been a compelling governmental interest, the State is required to use the least
restrictive means of furthering that interest. Thumbs was deprived of Sacred Personal Property
by armed robbers employed by the Adams County Sheriff's Office, a political subdivision of the
State ofldaho ( Idaho State Constitution, Article XVIII, section 1), and cited for 2 misdemeanors
under unconstitutional statutes, threatening him with incarceration for 2 years and $2000.00 in
fines (his approximate average annual income). By what stretch of the imagination can this be
construed as the "least restrictive means" of protecting Society from a hannless Natural Herb
produced and distributed by "God" (Genesis 1:29)?
Since the State and all case law cited have completely ignored Article XXI, section 19 of the
Idaho State Constitution, Thumbs hereby pleads before the District Court to read the very first
sentence and consider this case in that context.
In State v. White, 152 Idaho 361,271 P.3d 1217 (Idaho App. 2011) the State Supreme Comi
ruled :
"[l] Although defendant's testimony linked his marijuana use to legitimate religious beliefs
and practices, [2] he used parts of various recognized religions to ' meld into a justification for
his use of marijuana ' and [3] did not establish a link between any recognized religious beliefs he
may have and his marijuana use."
First of all , in part [2] , every religion in history has "borrowed" beliefs and practices from
those before. For example, Christianity takes the life story of "Jesus" (Messiah Yehoshua) from
Horus of Egypt, professes the teachings of Gnosticism, inserts it into the historical context of
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Judaism, which the Romans then converted into their cult of Dionysis, and the Protestant
Reformation then modified to accommodate both ancient pagan mythology and the
contemporary secular philosophies of many varied European peoples, resulting in endless
factional disputes and schisms. Yet "Christianity" is generally accepted as a "recognized
religious belief'.
Secondly, parts [ 1] and [3] are a transposed contradiction. Likewise, the Court insists that:
" . .. his philosophy is not that it produces any specific religious or spiritual revelation . ..",
although in fact: "He testified that he first smoked ... marijuana and afterwards he felt, for the first
time in his life, stillness in his soul , which he described as a 'spiritual experience.' He further
described the experience:
' It ' s like all of the sudden, I didn ' t have to think about anything. There was nothing left to
think about. I could just breathe and feel me. And it felt wonderful. And I didn't have to have
anything to entertain me or to augment that or to compliment it.
'So that drew me into a whole different mode of prayer, now what I call meditation, that I had
never known up until seven years ago ."'.
Elsewhere: "White averred that he believed ' the sacrament of Marijuana is a gift from my
creator and I enter into the experience of Marijuana with the intent to bless it. ' Further he stated:
' 13. The sacrament of marijuana helps me be more receptive to ideas and the ultimate vision of
my religion, by setting aside the mundane, and entering into the profound. It has a particular

benefit of relaxing my nervous, over-analytical tendencies, and to enter a relaxed, prayerful,
meditative state, so as to receive more clarified vision of knowledge and love.
a. I believe that Marijuana is a powerful tree of life and that the use of Marijuana is
healthful. I believe Mankind has forgotten it's [sic] harmonious position with nature.
Marijuana helps facilitate awareness of life, the significance of living beings, and the
harmony of living things around us.
b. During a ceremony, using marijuana helps bring back the divine connection between all
living things ."'.
The Court claims that: "Those religions that use some form of sacrament also have specific
rituals associated with the use of the sacrament; no such 1ituals associated with the use of
marijuana were identified by White." Yet actually: "White further averred that there are 'various
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sacramental foods' he takes in 'honoring the savior' and that '[m]arijuana is taken as a holy
sacrament during certain spiritual rituals, honoring the Savior.' [emphasis mine].
And later: "he did testify that he considers his use of marijuana an exercise of his religion, that
he takes it as a sacrament alan to Christian communion [sic. It IS Christian communion] and in
spiritual rituals honoring 'the savior,' that he believes that there is a spiritual end to his marijuana
use, and that the Holy Bible provides for such usage. However, just because White has claimed
that his impetus for smoking marijuana is religious, does not make it so for the purposes of the
FERP A. " [ emphasis mine].
The Court focused on formal time structure as an essential character of "religion": "White
testified that he has no specific time of day or place as to when and where he engages in
marijuana use .. .He testified that the frequency of his use varies ... He indicated the sacrament is
not practiced according to a schedule and may be planned or spontaneous." It is a shame that the
modem mainstream society has reduced "religion" to an isolated clubhouse where one visits and
pays indulgences, tithes, or alms for standardized rituals according to an authoritarian calendar.
In most indigenous cultures religion is not separate from the circle of Life or "secular" aspects of
it. Separation and categorization are symptoms of the "fragmentality" of Eurocentric paradigms.
In State v. Cordingley, 154 Idaho 762, 302 P.3d 730 (Idaho App. 2013 ), the same Court
opmes:
"Cordingley acknowledged that the Church of Cognitive Therapy is not so much a religion as it
is a companion to religion. In reality, this church presents an ideology or philosophical belief as
to how people can become spiritual or enlightened, but it does not have a comprehensive belief
system with the trappings ofreligion." [emphasis mine].
"The Ballard Court [United States v. Ballard, 322 U.S. 78, 86-88, 64 S.Ct. 882, 886-87, 88
L.Ed. 1148, 1153-55 (1944)] added, 'The First Amendment does not select any one group or any
one type of religion for preferred treatment ... Furthermore, in Thomas, 450 U.S. at 714, 101
S.Ct. at 1430, 67 L.Ed. 2d at 631, the United States Supreme Court held that ' religious beliefs
need not be acceptable, logical, consistent, or comprehensible to others in order to merit First
Amendment protection.' If there is any doubt about whether a particular set of beliefs constitutes
a religion, the court will err on the side of freedom and find the beliefs are a religion. United
States v. Mey ers, 906 F.Supp. 1494, 1499 (D.Wyo. 1995)."
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In both White and Cordingley the Court analyses what constitutes "religion" in terms of the
federal RFRA instead of Idaho ' s FERP A.
"Cordingley contends the court's reliance on Meyers was en-oneous since Meyers construes the
RFRA, which was detennined to be unconstitutional in Flores. Rather, he asserts, the inquiry
should focus on the plain language of the FERPA, which 'does not involve a micro-inspection of
an individual ' s belief system to dete1mine whether a belief is sincerely held or is an actual
religious conviction' as is dictated by Meyers. "
"White advances his claims under both the federal and state constitutions, as well as the
FERP A; however, we need only address his FERPA claim ... [H]e has failed to indicate that the
Idaho Constitution provides broader protection in this area than does the United States
Constitution, and therefore, we will not address this argument."
Thumbs does contend that the Idaho State Constitution provides broader protection of religious
freedom, in Art. I, sect. 4, and especially Alt. XXI, sect.19, than the U.S. Constitution. "The
exercise and enjoyment of religious faith and worship ... and ... religious opinions", and "perfect
toleration ofreligious sentiment ... and ... mode of religious worship" are certainly intended to be
broader and more inclusive than " ... an establishment ofreligion ... ", therefore the FERP A is to
be interpreted accordingly.
Statutum affirmativum non derogat communi legi. A verbis legis non est recendendum. "An
affirmative statute does not derogate from the c01mnon law. The words of a statute must not be
departed from ."[BLD] .
According to Black's Law Dictionary: "Religion. Man's relation to Divinity, to reverence,
worship, obedience, and submission to mandates and precepts of supernatural or superior beings.
In its broadest sense includes all fonns of belief in the existence of superior beings exercising
power over human beings by volition, imposing rules of conduct, with future rewards and
punishments. Bond uniting man to God, and a virtue whose purpose is to render God worship
due him as source of all being and principle of all government of things."
As stated in Argument e), p.7 of the Appellant's Brief, Cannabis facilitates direct spiritual
connection with our Natural Creator, and the infinite living spirits in this Creation, which is the
very essence of " Religion".
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7) Conclusion.
Thumbs is still pleading for the return of his Sacred Personal Property, his Constitutional
Rights, and the repeal of the unlawful prohibition of Cannabis.

Dated this 3rd day of June, 2019.
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;J
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Jtt0~ ~~A /clr-4{
Thumbs (Richard) Mitchell Heath
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13
12, 13

3) Statement of the Case.
The Respondent's Brief contains three errors of fact in its Statement of the Case which
were previously corrected in the Appellant's Brief.
(A) Hari Heath , the driver was NEVER " issued a warning for speed". Though speeding
was claimed as the reason for the stop, it was never even mentioned verbally that he
should obey the speed limit in the future, or what the legal consequences might be.
This is clearly proven by the video recording of Sgt. Green.
(B) It is NOT true that Thumbs "also handed over .. . the bong". The official Report by Sgt.
Green (Adams County Sheriff's Office Report #1702045) claims: "During the search I
located a second elk horn pipe [the Antler Bong] and 3 more small plastic containers
with green leafy substance." This is also an error of fact. For the record, after several
repetitions of threats, duress, and coercion by Sgt. Green and Dpty. Moore, Thumbs
handed over " Sure-luck", the Antler and Mountain Mahogany Pipe and one of the
airtight containers containing approximately I gm. of Cannabis in order to avoid
implicating his Brother Hari in issues he is not connected with and in hopes of
avoiding the illegal search and seizure which he also was subjected to. This
capitulation was then claimed as "probable cause" for a warrantless search and seizure
without due process of law. Thumbs was then told that he would receive "just a
citation" unless anything else was found during the search, at which time he handed
over the other three containers of Cannabis. He did not hand over "Lickle Big Bong"
at any time, not because it was better hidden, but because it is irreplaceable Sacred
Personal Property. It was "seized" (stolen) unlawfully as acknowledged by the
Magistrate.
(C) The State claims that: "The [Magistrate] Court granted Mr. Heath 's subsequent
Motion to Suppress .. .". This is another factual error already addressed in the
Appellant's Brief under matters oflaw. Thumbs has NEVER expressed any interest in
suppressing any evidence. On the contrary, he has attempted to admit said evidence at
the Dismissal Hearing of February 1, 2018 [R-2/ 1/18; 8:50] and again in the Subpoena
served on Sgt. Chris Green, July 11, 2018. As stated, he submitted a Motion to
Dismiss under Idaho Criminal Rules 48(a)(2) and a Motion to Return Property under
Idaho Criminal Rules 41 ( f), the fonner remaining unaddressed, another error by the
Magistrate. The Magistrate's Order denied the latter yet granted a hypothetical Motion
to Suppress which it would have implied. This issue has been argued in the
Appellant's Brief.
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4) Additional Issues Presented On Appeal.
"The State presents no additional issues on appeal."

5) Attorney Fees on Appeal.
Thumbs questions what "reasonable attorney fees" should be due to the State ' s attorney who
failed to make a reasonable response to the Appellant' s Brief. The Respondent's Brief was
filed 4 days late pursuant to Idaho Appellate Rules 34( c) and the Appellate Order and
Briefing Schedule filed by this District Comt on January 29, 2019, without bothering to file a
Motion for Extension ofTin:!e for Filing a Brief, as per Idaho Appellate Rules 46 and 34(e).
Thumbs has no interest in "winning" anything by default on a procedural technicality since
the purpose of this appeal is to ask the higher courts to address the issues and arguments
presented in this case. Sadly, the State's attorney has not responded to most of said issues and
arguments.
6) Argument.
I) The State claims that: "BECAUSE POSSESSION OF THE BONG IS ILLEGAL
UNDER LC. 37-2734A, AND RETURN OF THE BONG WOULD CONSTITUTE A
CRIME UNDER LC. 37-2734B, THE STATE CANNOT RETURN THE BONG TO
DEFENDANT", quoting both statutes which refer to a "controlled substance", the point of
contention.
The State also alleges that: "Appellant concedes that the antler bong and pipe would be
used for ingestion [sic] of marijuana [sic] but argues that marijuana [sic] is improperly
classified as a Schedule l controlled substance. This argument has been squarely rejected by
the United States Supreme Court. United States v. Oakland Cannabis Buyer 's Coop. 532
U.S.483,492, 121 S.Ct.1711, 1718(2001)".
Thumbs does concede that the Antler Bong and Pipe in question are used to smoke
Cannabis, though "ingestion" properly refers to eating and drinking, for which they are of no
use. As pointed out in open court [R-8/16/18; 7:00], "marijuana" is taken from the Mexican
vernacular to confuse the People about the true identity of the plant in question, Cannabis
saliva, which is the most important crop in the history of human civilization, providing food,
fiber, oil, medicine, and spiritual inspiration since prehistoric times (see "The Emperor
Wears No Clothes", by J. Herer,1997). Since this derogatory slang term has been used for 80
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years in false and fraudulent propaganda vilifying this Sacred Plant, such connotations are
inappropriate in an official context. In a legal discussion of the pro hi bi tion of ethyl alcohol,
would the State consistently use a pseudonym such as "hooch", "grog", "fire-water", or
"demon-rum"?

If one actually reads United States v. Oakland Cannabis Buyer's Coop. (supra) , the
judgement was based on an argument of "medical necessity" taken from common law and
the opinion was focused on whether said argument was applicable to an injunction appealed
from a civil case. The tangential reference to the inclusion of Cannabis as a "Schedule I
controlled substance" was as follows:
"In the case of the Controlled Substances Act, the statute reflects a detennination that
marijuana has no medical benefits worthy of an exception (outside the confines of a
Government approved research project). Whereas some other drugs can be dispensed and
prescribed for medical use .. .the same is not true for marijuana. Indeed, for the purpose of the
Controlled Substances Act, marijuana has ' no cun-ently accepted medical use ' at all. ..
"The structure of the Act supports this conclusion. The statute divides drugs into five
schedules, depending in part on whether the particular drug has a currently
accepted ... medical use. The Act then imposes restrictions on the manufacture and
di stribution of the substance according to the schedule in which it has been placed. Schedule
I is the most restrictive schedule. The Attorney General can include a drug in schedule I only
if the drug ' has no cun-ently accepted medical use in treatment in the United States,' ' has a
high potential for abuse,' and has ' a lack of accepted safety for use . . .under medical
supervision. ' .. .Under the statute, the Attorney General could not put marijuana into schedule
I if marijuana had any accepted medical use." [emphasis mine].
In Truth, Cannabis was listed in the pharmacopoeia of Shen Nung (father of Chinese
th
medicine) in the 28 Century BC. as the " liberator of sin" (see "Green Gold, the Tree of Life;
Marijuana in Magic and Religion", by Chris Bennett, et al. , 1995, p. 118). It was the primary
active ingredient in many patent medicines in this country prior to its prohibition, and is
currently accepted for medical use in most states. This false and fraudulent pretense is the
epitome of fraus dans locum contractui: "A misrepresentation or concealment of some fact
that is material to the contract, and had the truth regarding which been known would not have
been made as made ... " [Black's Law Dictionary].
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The opinion delivered by JUSTICE THOMAS argues that since a substance cannot be
listed under Schedule I unless it "has no currently accepted medical use in treatment in the
United States," the erroneous listing of Cannabis proves that it "has 'no currently accepted
medical use' at all."(supra). This irrational circular argument is in fraudem legis: " in fraud of
the law. With the intent or view of evading the law." [BLD].
This fraudulent claim becomes even more tangled as the opinion continues:
"The Cooperative points out, however, that the Attorney General did not place marijuana
into schedule I. Congress put it there, and Congress was not required to find that a drug lacks
an accepted medical use before including the drug in schedule I. We are not persuaded that
this distinction has any significance to our inquiry. Under the Cooperative's logic, drugs that
Congress places in schedule I could be distributed when medically necessary whereas drugs
that the Attorney General places in schedule I could not. Nothing in the statute, however,
suggests that there are two tiers of schedule I narcotics, with drugs in one tier more readily
available than drugs in the other. On the contrary, the statute consistently treats all schedule I
drugs alike." [emphasis mine]
If "the statute consistently treats all schedule I drugs [sic] alike", whether placed there by
Congress or the Attorney General, then why would those listed by Congress be exempt from
the defining crite1ia explicitly stated in the statute? This argument contradicts itself and is
nullified via reductio ad absurdum: "In logic, the method of disproving an argument by
showing that it leads to an absurd consequence." [BLD].
Lex semper intendit guod convenit rationi . "The law always intends what is agreeable to
reason." [BLD].
The statutes and case law in question continually refer to controlled substances as "drugs"
which are "manufactured" and even "schedule I narcotics". In Biochemistry and Medical
Sciences, the term "drug" properly applies only to chemically pure substances, and narcotics
are a narrow class of drugs (opiates and opioids) which block pain signals in the nervous
system by imitating and replacing the body ' s own neurotransmitters known as endorphins.
Cannabis contains no narcotics or alkaloids and is not a "Hallucenogenic substance" as
claimed in l.C. 37-2705(d). In Employment Division v. Smith, 494 U.S . 872, (1990),
JUSTICE SCALIA states: "Schedule I contains the drug peyote, a hallucinogen derived from
the plant Lophophora williamsii Lemaire." Actually, Peyote is the name of the living spirit of
the cactus and the psychoactive compound it contains is Mescaline (a "drug" when extracted
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and purified, or synthesized), already listed under I.C. 37-2705(d)(20). When any single
chemical component of a natural herb is isolated as a drug its physiological effects are
different than when it was part of the whole plant, often including dangerous side effects.
"Manufacture. v. From Latin words manus andfacture, literally, put together by hand.
Now it means the process of making products by hand, machinery, or other automated
means."[BLD]. Since chemically pure substances do not occur in Nature, all drugs are
manufactured. A Herb is part of a living or once living plant produced and distributed by our
Natural Creator. It is impossible for a person to manufacture a Herb. To pretend that a natural
Herb is a drug is yet another fraudulent misrepresentation. The Magistrate erred when he
stated in open court 'Tm not here to debate herbs and drugs"[6/2l/18 ; 9:00].
Index animi sermo. "Language is the exponent of the intention. The language of a statute or
instrument is the best guide to the intention."[BLD].
Even more incredible, in United States v. Oakland Cannabis Buyer's Coop. (supra) at 494:
"Finally, the Cooperative contends that we should construe the Controlled Substances Act
to include a medical necessity defense in order to avoid what it considers to be difficult
constitutional questions. In particular, the Cooperative asserts that, shorn of a medical
necessity defense, the statute exceeds Congress' Commerce Clause powers, violates the
substantive due process rights of patients, and offends the fundamental libe1ties of the people
under the Fifth, Ninth, and Tenth Amendments. As the Cooperative acknowledges, however,
the canon of constitutional avoidance has no application in the absence of statutory
ambiguity [Thumbs does challenge this. Statutes are subordinate to the Constitution.].
Because we have no doubt that the Controlled Substances Act cannot bear a medical
necessity defense to distributions of marijuana, we do not find guidance in this avoidance
principle. Nor do we consider the underlying constitutional issues today. Because the CoUit
of Appeals did not address these claims, we decline to do so in the first instance." [emphasis
mine].

It would appear primafacie that the Supreme Court of the United States is refusing to
recognize, support, and obey the Constitution of the United States as the "supreme law of the
land" as defined in Article VI, section 2 of said constitution. While the Respondent 's Brief
points out that "statutes prevail over rules in substantive issues", the Magistrate stated from
the bench in open court [R-l l/15/ 18; 67:15] that the constitution prevails over statutes. This
corroborates what Thumbs was taught in the compulsory "education" system of the State of
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Washington. If it is untrue Thumbs begs the District Court to please explain the Truth
regarding this belief.
Before leaving the case of United States v. Oakland Cannabis Buyer' s Coop. (supra) it
should be noted that this precedent appears to have been overruled, since the State of
California currently allows the possession, use, and distribution of Cannabis for medical,
recreational, and religious purposes without intervention from the Supreme Comt. Thumbs
regrets not having the knowledge, training, experience, and resources at this time for a
thorough legal research of this matter and would appreciate any citations or guidance from
the District Court.
II) The State claims: "J.C. 37-2734A IS RELIGION-NEUTRAL AND DOES NOT
VIOLATE FREE EXERCISE CLAUSE OF THE FIRST AMENDMENT." This is clearly an
error of fact and law.
The First Amendment of the U.S. Constitution is quite clear:
"Congress shall make no law respecting an establishment of religion, or prohibiting the free
exercise thereof... " [emphasis mine].
The State contends that: "In other words, government may not regulate religious beliefs.
Emp't. Div. v. Smith, 494, U.S. 872,877, 110 S. Ct. 1595, 1599 (1990). Religiously
motivated conduct, however, may be regulated under ' neutral law of general applicability'."
It is obvious to people of ordinary intelligence that the "free exercise thereof' includes
conduct as well as belief. The State presupposes that "no law" does not pertain to a statute
which purports to have intentions not aimed at a particular religious group. The actual
wording is absolute and unambiguous and makes no reference to intent, which may or may
not be honestly acknowledged.
From Smith (supra):
"But the ' exercise ofreligion ' often involves not only belief and profession but the
performance of (or abstention from) physical acts: assembling with others for a worship
service, participating in sacramental use of bread and wine, proselytizing, abstaining from
certain foods or certain modes of transportation. It would be true, we think (though no case of
ours has involved the point), that a State would be ' prohibiting the free exercise [ofreligion]'
if it sought to ban such acts or abstentions only when they are engaged in for religious
reasons, or only because of the religious belief that they display." [emphasis mine] .
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What was the intent of prohibiting possession and use of Peyote and where is the evidence
of said intent? In the dissenting opinion of this case, JUSTICE BLACKMUN, (joined by
JUSTICE BRENNAN and JUSTICE MARSHAL) notes:
"The State proclaims an interest in protecting the health and safety of its citizens from the
dangers of unlawful drugs. It offers, however, no evidence that the religious use of
peyote .. . has ever harmed anyone. The factual findings of other courts cast doubt on the
State's assumption that religious use of peyote is harmful. See State v. Whittingham, 19 Ariz.
App. 27, 30,504 P.2d 950, 953(1973) ('[T]he State failed to prove that the quantities of
peyote used in the sacraments of the Native American Church are sufficiently harmful to the
health and welfare of the participants so as to permit a legitimate intrusion under the State ' s
police power'); People v. Woody, 61 Cal. 2d 716, 722-723, 394 P.2d 813,818 (1964) ('[A]s
the Attorney General . .. admits, ... the opinion of scientists and other experts is "that
peyote ... works no delete1ious injury to the Indian" ' )."
When the State prohibits the possession and use of Natural Herbs which have not been
proven harmful, in spite of their medical and religious use, while simultaneously permitting
the possession, use, and distribution of manufactured drugs which are a leading cause of
death and disability(see: JAMA, Incidence of Adverse Drug Reaction), their intent is highly
questionable. Since this Eurocentric society is descended from the Greeks and Romans who's
religion is based on the paradigm "Man v. Nature", there is an inherent prejudice against
religions which revere and worship Nature and in favor of those which revere and worship
Man as creator of his own artificial world. It was the Roman "Church" which first banned the
Christian Sacrament of smoking Cannabis and replaced it with ethyl alcohol and during the
prohibition of alcohol they were granted an exemption for their Sacrament of Communion.
Alcohol prohibition was later repealed because the U.S . Constitution delegates government
no such authority. For many centuries in Britain people were persecuted, including being
burned alive as "witches", for healing illness with Natural Herbs, while the "Royal Society"
insisted that the only scientific method of treating disease was bleeding people or giving
them poisons such as mercury. These practices persisted during the European conquest of
North America and, along with ethanol, sucrose, caffeine, and smallpox were used as
weapons of racial and cultural genocide. In our region the so-called "Whittman massacre"
was a response to these tactics (see "The Nez Perce Indians and the Opening of the
Northwest", by A. Josephy). Banning the medical and spiritual use of Natural Herbs and
mandating a monopoly on "healthcare" by the phannaceutical industry is a continuation of
this war of religious oppression and extennination. All religions include laws regulating
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healthcare, including foods and medicines, and the constitutions of the United States and the
State of Idaho do not delegate any power or authority to government to interfere with the
Peoples ' personal choices in such matters. The 9th and 10 th Amendments of the U.S.
Constitution clearly bar any such presumption. The original prohibition of Cannabis in 1937
was based on ludicrous claims of extreme dangers, often couched in religious terms such as
"the Devil's weed with roots in Hell".
At the
before ever using Cannabis, Thumbs read "Marijuana: the New
Prohibition", by J. Kaplan (1970). This legal treatise and sociological study points out that
the alleged reasons for said prohibition were deliberately fabricated in order to persecute
ethnic minority cultures and later used to suppress the counter-culture, particularly in the
I 960's. Manipulation of cultural and social development is not a legitimate governmental
purpose, let alone a compelling one.
In Emp't. Div. v. Smith, (supra) JUSTICE O'CONNOR (joined by JUSTICE BRENNAN,
JUSTICE MARSHALL, and JUSTICE BLACKMUN) gives the opinion that (at 893A):
"The Free Exercise Clause of the First Amendment commands that 'Congress shall make
no law ... prohibiting the free exercise [ofreligion].' In Cantwell v. Connecticut, 310 U.S .
296, ( 1940), we held that this prohibition applies to the states by incorporation into the
Fourteenth Amendment and that it categorically forbids government regulation of religious
beliefs. id., at 303. As the Court recognizes, however, the ' free exercise' of religion often, if
not invariably, requires the perfonnance of (or abstention from) certain acts. Ante, at 877; cf.
3. A New English Dictionary on Historical Principles 401-402 (J. Murray, ed. 1897)
(defining ' exercise' to include ' [t]he practice and performance of rites and ceremonies,
worship, etc. ; the right or permission to celebrate the observances (of a religion)' and
religious observances such as acts of public and private worship, preaching, and
prophesying). '[B]elief and action cannot be neatly confined in logic-tight compartments.'
Wis consin v. Yoder, 406 U.S. 205, 220 (1972). Because the First Amendment does not
distinguish between religious belief and religious conduct, conduct motivated by sincere
religious belief, like the belief itself, must be at least presumptively protected by the Free
Exercise Clause.
"The Court today, however, interprets the Clause to pennit the government to prohibit,
without justification, conduct mandated by an individual's religious beliefs, so long as that
prohibition is generally applicable. Ante, at 878.But a law that prohibits certain conduct that
happens to be an act of worship for someone manifestly does prohibit that person's free
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exercise of his religion . A person who is barred from engaging in religiously motivated
conduct is barred from freely exercising his religion. Moreover, that person is barred from
freely exercising his religion regardless of whether the law prohibits the conduct only when
engaged in for religious reasons, only by members of that religion, or by all persons. It is
difficult to deny that a law that prohibits religiously motivated conduct, even if the law is
generally applicable, does not at least implicate First Amendment concerns ... The First
Amendment. .. does not distinguish between laws that are generally applicable and laws that
target particular religious practices . . .Our free exercise cases have all concerned generally
applicable laws that had the effect of significantly burdening a religious practice. If the First
Amendment is to have any vitality, it ought not to be construed to cover only the extreme and
hypothetical situation in which a State directly targets a religious practice."
Later, quoting from Wisconsin v. Yoder, 406 U.S. 205,220 (I 972):
" [O]ur decisions have rejected the idea that religiously grounded conduct is always
outside the protection of the Free Exercise Clause ... [T]o agree that religiously grounded
conduct must often be subject to the broad police power of the State is to deny that there are
areas of conduct protected by the Free Exercise Clause of the First Amendment and thus
beyond the power of the State to control, even under regulations of general applicability .. .".
She further argues :
"A State that makes criminal an individual ' s religiously motivated conduct burdens that
individual ' s free exercise ofreligion in the severest manner possible, for it 'results in the
choice to the individual of either abandoning his religious principle or facing criminal
prosecution.' Braunfe!d [v. Brown, 366 U.S. 599 (1961)}, supra, at 605. I would have
thought it beyond argument that such laws implicate free exercise concerns ...
"The Court today gives no convincing reason to depart from settled First Amendment
jurisprudence. There is nothing talismanic about neutral laws of general applicability or
general criminal prohibitions, for laws neutral toward religion can coerce a person to violate
his religious conscience or intrude upon his religious duties just as effectively as laws aimed
at religion."
Finally, quoting West Virginia State Bd. of Ed. v. Barnette, 319 U.S . at 638 (1943):
" 'The very purpose of a Bill of Rights was to withdraw certain subjects from the
vicissitudes of political controversy, to place them beyond the reach of majorities and
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officials and to establish them as legal principles to be applied by the courts. One ' s right to
life, liberty, and property, to free speech, a free press, freedom of worship and assembly, and
other fundamental rights may not be submitted to vote; they depend on the outcome of no
elections.' 319 U.S., at 638 ." [emphasis mine].
In addition to this, Thumbs contends that I.C. 37-2734A is not "neutral with respect to
religion" and does substantially burden the "free exercise" of his religious beliefs, especially
when used to justify the fact that he was "deprived of. .. [sacred] property without due process
th
of law" in violation of the 14 Amendment of the U.S . Constitution and Article I, section 13;
and Art. XXI, sect. 19 of the Idaho State Constitution.
II(B) State v. Fluewelling.
1) The Respondent's Brief claims that "Fluewelling is directly analogous with the issues
in this case." [emphasis mine]. This statement is false as shown by a review of the
issues presented in the Appellant's Brief:
a) The Motion to Return Property [I.C.R. 4l(f)] has absolutely nothing to do with
State v. Fluewelling.
b) The fact that Cannabis cannot pass the "Schedule I tests" of I.C. 37-2704 was never
mentioned in State v. Fluewelling.
c) The legislative authority of the "State Board of Pharmacy" was never questioned in
State v. Fluewelling.
d) Fluewelling did not contend that Man ' s government has no authority to impose
criminal sanctions on the Natural Creator of Heaven and Earth.
e) This is actually a collection of issues specifically differentiating the arguments of
Thumbs from those of Fluewelling. The respondent provided no direct argument to
any of these .
f) Fluewelling did not ask where the U.S. Constitution delegated such powers to the
federal government.
2) In State v. Fluewelling, the ISSUES ON APPEAL are:
A) "Is Idaho Code 37-2732(a) unconstitutionally vague?" [emphasis mine].
This is not applicable since Thumbs maintains that LC. 37-2734A is clearly
unconstitutional.
Hoc paratus est verificare. "this he is ready to verify." [BLD].
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B) "Did the prosecution of Defendant for possession of marijuana [sic] with the intent
to deliver violate his constitutional right to freedom ofreligion?" [emphasis mine].
Though the charges are different (Thumbs did not share his Bong, Pipe, or Herb
with anyone) this is the closest similarity between the cases. However the State
erred in claiming that: "The Idaho Supreme Court rejected Fluewelling's argument,
finding that the code was neutral with respect to religion because it applied
generally to each citizen." In fact, CHIEF JUSTICE EISMANN states : "Defendant
does not contend that Idaho Code 37-2732(a)(l)(B) is not a valid and neutral law of
general applicability." [emphasis mine]. Thumbs does so contend and has argued
that point, to which the State has failed to respond. The State has not shown where
either constitution delegates such power and authority or that said statutes were
enacted by due process of law necessary to make them "valid" . Furthermore, the
U.S. Supreme Court precedents cited above demonstrate that a "neutral law of
general applicability" may still constitute a burden on one ' s right to free exercise of
religion. Finally, neither the State nor any of the precedents offered have addressed
Article XXI, section 19 of the Idaho State Constitution which is absolute and
unambiguous.
III) FERPA: LC. 73-401 et seq.
The Free Exercise of Religion Protected Act renders these arguments unnecessary. Using the
exact terminology of the case law debated, it clearly and emphatically states the intent of the
Idaho State Legislature that our free exercise of religion shall be protected by statute from
infringement, even by courts that may otherwise refuse to recognize the obvious intent of our
constitutions.
"73-402. Free exercise of religion protected.- (1) Free exercise ofreligion is a fundamental
right that applies in this state, even if laws, rules or other government actions are facially neutral.
(2) Except as provided in subsection (3) of this section, government shall not substantially
burden a person ' s exercise of religion even if the burden results from a rule of general
applicability.
(3) Government may substantially burden a person ' s exercise of religion only if it
demonstrates that application of the burden to the person is both:
(a) Essential to further a compelling governmental interest;
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(b) The least restrictive means of furthering that compelling governmental interest.
(4) A person whose religious exercise is burdened in violation of this section may assert that
violation as a claim or defense in a judicial proceeding and obtain appropriate relief against a
government. A party who prevails in any action to enforce this chapter against a government
shall recover attorney's fees and costs.
(5) In this section, the tenn ' substantially burden ' is intended solely to ensure that this chapter
is not triggered by trivial , technical or de mini mis infractions." [emphasis mine].
Omnia quae jure contrahuntur contrario jure pereunt. "All things which are contracted by law
perish by a contrary law." [BLD].
This leaves no reasonable doubt that free exercise of religion is protected even from laws
considered to be " neutral and of general applicability". LC. 73-401 defines certain terms in the
act which clearly indicate that the burden of proof is on the State to demonstrate a "compelling
governmental interest" before it can" inhibit or curtail religiously motivated practices". Since
1937 the government has prohibited and eradicated a plant species given to Man by our Natural
Creator, and used as a Holy Sacrament by many of the religions of the eastern hemisphere,
including pre-Roman Christianity. The pretext for this sacrilegium has been a long series of
fraudulent claims and false propaganda including the absurd pseudoscience of Dr. Gabriel Nahas
and his "crusaders against marijuana" . While touted as the government's expert on "marijuana"
and author of many "government studies" in the popular press, he has never been published in a
peer-reviewed scientific journal because he does not use scientific method: no replications, no
control subjects, no double-blind protocol, etc . Modern science has proven that Cannabis does
not kill brain cells, or break up chromosomes, or tum decent people into deranged violent
criminals, or make women unfit mothers, or cause adolescent males to grow breasts and tum
homosexual , or create holes in people's lungs, or pem1anently impair memory, or cause cancer,
etc. In fact, it is currently being used to treat cancer, the deadly side effects of chemotherapy, and
a long list of ailments. The extent and extremity of these fabrications would not have been
necessary if a significant threat to society actually existed. It is time we move on from the dark
ages.
" Anyone can tell a lie, but the Truth reveal itself." (Rastafarian Proverb).
This propaganda has been disseminated through the public school system in blatant violation
of the Idaho State Constitution, Article IX, section 6:
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"No sectarian or religious tenets or doctrines shall ever be taught in the public schools
... No
books, papers, tracts or documents of a political , sectarian or denominational character
shall be
used or introduced in any schools established under the provisions of this article . .."
As declared in open court [R-11 / 15/ 18; 69:50], the governm ent's prohibition of Cannabi
s
actually serves the illegitimate private interests of several of the country 's most lucrative
and
powerful lobbying groups, such as the Oil, Cotton, Timber, Petrochemical, and Phannac
eutical
industries, as documented in "The Emperor Wears No Clothes", by Jack Herer. The Magistr
ate
erred when he refused to admit this learned treatise as evidence, along with "Green Gold
the
Tree of Life; Marijuana in Magic and Religion", by Chris Bennett et al. Idaho Crimina
l Rule
41 (f) says: "The court must receive evidence on any factual issue necessary to decide the
motion ."
Even if there had been a compelling governmental interest, the State is required to use
the least
restrictive means of furthering that interest. Thumbs was deprived of Sacred Personal Property
by armed robbers employed by the Adams County Sheriff s Office, a political subdivis
ion of the
State of Idaho ( Idaho State Constitution, Article XVIII, section 1), and cited for 2 misdem
eanors
under unconstitutional statutes, threatening him with incarceration for 2 years and $2000.0
0 in
fines (his approximate average annual income) . By what stretch of the imagination can
this be
construed as the "least restrictive means" of protecting Society from a harmless Natural
Herb
produce d and distributed by "God" (Genesis 1:29)?
Since the State and all case law cited have complet ely ignored Article XXI, section I 9
of the
Idaho State Constitution, Thumbs hereby pleads before the District Court to read the very
first
sentence and consider this case in that context.
In State v. White, 152 Idaho 361,271 P.3d 1217 (Idaho App. 2011) the State Supreme
Court
ruled:
" [ 1] Although defendant' s testimony linked his marijuana use to legitimate religious be!
iefs
and practices, [2] he used parts of various recognized religions to ' meld into a justifica
tion for
his use of marijua na' and [3] did not establish a link between any recognized religious
beliefs he
may have and his marijuana use."
First of all, in part [2] , every religion in history has "borrow ed" beliefs and practices from
those before. For example , Christianity takes the life story of "Jesus" (Messiah Yehoshu
a) from
Horus of Egypt, professes the teachings of Gnosticism, inserts it into the historical context
of
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Judaism, which the Romans then converted into their cult of Dionysis, and the Protestant
Reformation then modified to accommodate both ancient pagan mythology and the
contemporary secular philosophies of many varied European peoples, resulting in endless
factional disputes and schisms. Yet "Christianity" is generally accepted as a "recognized
religious belief'.
Secondly, parts [I] and [3] are a transposed contradiction. Likewise, the Court insists that:
" .. . his philosophy about marijuana is not that it produces any specific religious or spiritual
revelation ... " , although in fact: "He testified that he first smoked .. .marijuana and afterwards he
felt, for the first time in his life, stillness in his soul, which he described as a 'spiritual
experience. ' He further described the experience:
' It's like all of the sudden, I didn ' t have to think about anything. There was nothing left to
think about. I could just breathe and feel me. And it felt wonderful. And I didn ' t have to have
anything to entertain me or to augment that or to compliment it.
'So that drew me into a whole different mode of prayer, now what I call meditation, that I had
never known up until seven years ago."' .
Elsewhere: "White averred that he believed ' the sacrament of Marijuana is a gift from my
creator and I enter into the experience of Marijuana with the intent to bless it. ' Further he stated:
'13. The sacrament of marijuana helps me be more receptive to ideas and the ultimate vision of
my religion, by setting aside the mundane, and entering into the profound. It has a particular
benefit of relaxing my nervous, over-analytical tendencies, and to enter a relaxed, prayerful,
meditative state, so as to receive more clarified vision of knowledge and love.
a. I believe that Marijuana is a powerful tree of life and that the use of Marijuana is
healthful. I believe Mankind has forgotten it's [sic] harmonious position with nature.
Marijuana helps facilitate awareness of life, the significance of living beings, and the
harmony of living things around us.
b. During a ceremony, using marijuana helps bring back the divine connection between all
living things."'.
The Court claims that: "Those religions that use some form of sacrament also have specific
rituals associated with the use of the sacrament; no such rituals associated with the use of
marijuana were identified by White. " Yet actually: "White further averred that there are 'various
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sacramental foods' he takes in 'honoring the savior' and that ' [m]arijuana is taken as a holy
sacrament during certain spi1itual rituals, honoring the Savior.'[ emphasis mine] .
And later: "he did testify that he considers his use of marijuana an exercise of his religion, that
he takes it as a sacrament akin to Christian communion [sic. It IS Christian communion] and in
spiritual rituals honoring ' the savior,' that he believes that there is a spiritual end to his marijuana
use, and that the Holy Bible provides for such usage. However, just because White has claimed
that his impetus for smoking marijuana is religious, does not make it so for the purposes of the
FERP A." [emphasis mine].
The Court focused on fo1mal time structure as an essential character of "religion": "White
testified that he has no specific time of day or place as to when and where he engages in
marijuana use ... He testified that the frequency of his use varies ... He indicated the sacrament is
not practiced according to a schedule and may be planned or spontaneous." It is a shame that the
modern mainstream society has reduced "religion" to an isolated clubhouse where one visits and
pays indulgences, tithes, or alms for standardized rituals according to an authoritarian calendar.
In most indigenous cultures religion is not separate from the circle of Life or "secular" aspects of
it. Separation and categorization are symptoms of the "fragmentality" of Eurocentric paradigms.
In State v. Cordingley, 154 Idaho 762, 302 P.3d 730 (Idaho App. 2013), the same Court
opmes:

"Cordingley acknowledged that the Church of Cognitive Therapy is not so much a religion as it
is a companion to religion. In reality, this church presents an ideology or philosophical belief as
to how people can become spiritual or enlightened, but it does not have a comprehensive belief
system with the trappings ofreligion." [emphasis mine].
"The Ballard Court [United States v. Ballard, 322 U.S. 78, 86-88, 64 S.Ct. 882, 886-87, 88
L.Ed. 1148, 1153-55 (1944)] added, 'The First Amendment does not select any one group or any
one type ofreligion for prefened treatment ... Furthermore, in Thomas, 450 U.S. at 714, 101
S.Ct. at 1430, 67 L.Ed. 2d at 631 , the United States Supreme Court held that ' religious beliefs
need not be acceptable, logical , consistent, or comprehensible to others in order to merit First
Amendment protection. ' If there is any doubt about whether a particular set of beliefs constitutes
a religion, the court will err on the side of freedom and find the beliefs are a religion . United
5'tates v. Meyers, 906 F.Supp. 1494, 1499 (D.Wyo. 1995)."
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In both White and Cordingley the Court analyses what constitutes "religion" in terms of the
federal RFRA instead of Idaho's FERP A.
"Cordingley contends the court's reliance on Meyers was en-oneous since Meyers construes the
RFRA, which was detennined to be unconstitutional in Flores. Rather, he asserts, the inquiry
should focus on the plain language of the FERPA, which 'does not involve a micro-inspection of
an individual's belief system to determine whether a belief is sincerely held or is an actual
religious conviction' as is dictated by Meyers."
"White advances his claims under both the federal and state constitutions, as well as the
FERPA; however, we need only address his FERPA claim ... [H]e has failed to indicate that the
Idaho Constitution provides broader protection in this area than does the United States
Constitution, and therefore, we will not address this argument."
Thumbs does contend that the Idaho State Constitution provides broader protection of religious
freedom, in Art. I, sect. 4, and especially Art. XXI, sect.19, than the U.S . Constitution. "The
exercise and enjoyment ofreligious faith and worship . . . and . .. religious opinions", and "perfect
toleration of religious sentiment. . . and . .. mode ofreligious worship" are certainly intended to be
broader and more inclusive than " . . .an establishment of religion ... ", therefore the FERP A is to
be interpreted accordingly.
Statutum affirmativum non derogat comrnuni legi. A verbis legis non est recendendum. "An
affirmative statute does not derogate from the common law. The words of a statute must not be
departed from."[BLD).
According to Black ' s Law Dictionary: "Religion. Man' s relation to Divinity, to reverence,
worship, obedience, and submission to mandates and precepts of supernatural or superior beings .
In its broadest sense includes all fonns of belief in the existence of superior beings exercising
power over human beings by volition, imposing rules of conduct, with future rewards and
punishments. Bond uniting man to God, and a vi11ue whose purpose is to render God worship
due him as source of all being and principle of all government of things."
As stated in Argument e), p.7 of the Appellant's Brief, Cannabis facilitates direct spiritual
connection with our Natural Creator, and the infinite living spirits in this Creation, which is the
very essence of "Religion" .
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7) Conclusion.
Thumbs is still pleading for the return of his Sacred Personal Property, his Constitutional
Rights, and the repeal of the unlawful prohibition of Cannabis.

Dated this 5th day ofJune, 20 I 9.

Respectfully submitted,

.----a~~.J ~ ?It& t/LLfl~--ll
Thumbs (Richard) Mitchell Heath
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Certificate of Compliance

The undersigned does hereby certify that the electronic brief submitted is in compliance with all
of the requirements set out in I.A.R. 34.1, and that an electronic copy was served on each party at
the following email addresses:

Sherry Ward
Adams County Clerk / Recorder
thorton@co.adams.id. us

Christopher Boyd
prosecutor@co.adams.id.us

Matthew Faulks
attorney@matthewfaulks.net

Honorable Judge John Meienhofer
cbranson@co.adarns.id.us

Dated and certified this 5th day of June, 2019

Thumbs (Richard) Mitchell Heath
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Third Judicial District, Adams County
Sherry Ward, Clerk of the Court
By: Deputy Clerk - Horton, Tara

Thumbs (Richard) M. Heath
Defendant , Pro Se
P . O. Box 234
Po l lock ,

ID 8354 7

IN THE DISTRICT OF THE THIRD JUDICIAL DISTR I CT OF THE STATE OF I DAHO ,
IN ANO FOR THE COUNTY OF ADAMS .

State of I daho,
Plaintiff

Case No : CR-2017-00 19666 - MO

and Respondent
SUPPLEMENTAL
MOTION TO AMEND

vs .
Richard M. Heath
Defendant
and Appellant

Comes now Thumbs

(Ri chard) Mitchel l Heath , Defendant - Appellant ,

Prose, et pro bono publi co , and hereby moves the Court f o r a new
Order amending the appel l ant ' s AMENDED REPLY BRIEF in Case No. CR2017 - 19666 - MD by replacing it wi th the AMENDED REPLY BRIEF 2 submitted
with this Motion.
This Motion is made on the grounds that the appellant ' s 1sr AMENDED
REPLY BR I EF has mi snumbered pages because the cover was inadverten tly
included in numbering , and a few minor typographi cal errors are also
hereby corrected. The appe l lant , lacking both legal education and
experience , and being dyslex i c , pleads in good faith for this
opportunit y to correct h i s own errors .
Omne actum ab intentione agentis est judi c andum. " Every act is to
be judged by the intention of the doer . " [B l ack ' s Law Dictionary ] .
Dated this 5TH day of June , 2019 . Respe c tfu l ly submitted ,

Thumbs

(Richard) Mitchel l Heath
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I certify that on June 5TH , 2019 I served a copy to :

Sherry Ward
Adams County Clerk/Recorder

thorton@co . adams . id.us

Christopher Boyd
prosecutor@co . adams . id . us

Matthew Faulks
attorney@co . adams . id . us

Honorable Judge John Meienhofer
cbranson@co . adams . id . us

Dated and certified this 5 t h day of June, 2019.

Thumbs

(Richard) Mitchell Heath
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Filed: 07/19/2019 08:07:28
Third Judicial District, Adams County
Sherry Ward, Clerk of the Court
By: Deputy Clerk - Horton, Tara

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADAMS

STATE OF IDAHO.
Plaintiff/Respondent,
Case No. CR-2017-0019666

V.

Memorandum Decision
RICHARD M. HEATH
Defendant/Appellant.

This case is before the court on appeal from an order entered by the magistrate
below after dismissal of the case in chief denying appellant's motion for return of
property. The appellant, Richard M. Heath, appears prose. The state appears by counsel,
Adams County prosecuting attorney Chris Boyd. The issues have been fully briefed, and
the matter is submitted without argument pursuant the order governing proceedings
entered herein.
For reasons stated, the orders of the magistrate are affirmed in all respects
Facts and Procedural History
Although some details are not agreed to, the essential facts are not in dispute. In
August of 2017, appellant was a passenger in a vehicle with his brother when two county
sheriff's deputies stopped them for speeding. After the point in time when the magistrate
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concluded the speeding inquiry was ended, aud also having concluded that nothing in that
inquiry gave rise to any cause or articulable suspicion to continue the investigation in any
new topics, the deputies began an inquiry into whether the brothers had any drugs on
them. Eventually, the appellant admitted that he had some marijuana, and produced some
marijuana and two devices that appeared to be bongs or pipes. The deputy issued
citations for two misdemeanors, possession of marijuana and possession of drug
paraphernalia, aud seized the marijuana and devices.
The case moved along at the speed of a small glacier. The appellant, appearing

prose, filed a motion to dismiss in January of2018. The appellant filed a motion for
return of property in March of 2018. The court treated this as a motion to suppress and
held a hearing in June of 2018. At this hearing, the magistrate ruled that the authorities
had no basis to extend the traffic inquiry, and therefore no probable cause for the seizure
of property. Appellant's admissions together with the marijuana and related devices were
suppressed. Upon this ruling the court then granted the motion to dismiss, and both
misdemeanor charges were dismissed. The state did not appeal the ruling on suppression
or the dismissal of charges.
Appellant pressed his motion for return of property with supplemental motions
filed in July, August, aud October of 2018. The court held a further hearing in November
of 2018. Following this hearing, the court entered a detailed order on November 29, 2018
denying the motion for return of evidence.
In essence, the magistrate concluded that, while the rule mandated return of all
property seized upon the granting of a motion to suppress without making any exception
for contraband, the statutes made possession of drug paraphernalia illegal. The magistrate
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ruled that the statute controlled over the rule, that possession of the devices as drug
paraphernalia was illegal, and for this reason the motion to return the items would be
denied.
Appellant filed a timely appeal.
Analysis
The magistrate entered a detailed and articulate written order addressing all the
salient points necessary to a resolution of this case. He first looked at LC.§ 37-2734A
(possession of drug paraphernalia illegal) and §37-2705(d)(l9) (classifies marijuana as a
Schedule I controlled substance) and observed that the statutes are unambiguous in
stating that the pipe and bong would fall under the definition of"drug paraphernalia," and
under the statutes would be illegal to possess in Idaho. He then examined the language of
ICR 4 l(f) with respect to the issue of returning property wrongly seized. He interpreted
ICR 4l(f) as creating two separate motions: one to suppress and one to return property.
On the arguments for the return of property, the magistrate ruled that
ICR 4l(f) by its plain language requires the court to return his property to him ifhe
prevails on a motion to suppress. The magistrate observed that the rule itself does not
differentiate between property that is contraband and property that is not, but that the
clear statutory provisions made possession of drug paraphernalia illegal. He concluded
that statutes would take precedence over rules and when there is an apparent conflict
between a statute and a rule, as is the case here between LC.§ 37-2734A and ICR 4l(f),
the statute would control. See, Chacon v. Sperry Corp., 111 Idaho 270 (I 986). He ruled
that, "because the pipe and bong are illegal pursuant to Idaho Code 37-2734A, neither
item will be returned to Mr. Heath." I find no error in the magistrate's reasoning and
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concur in his interpretation of the statute and the result under the finding as he announced
it here.
On the argument that that marijuana is improperly classified as a controlled
substance according to I.C. § 37-2704, the magistrate noted that there is an internal
conflict between I.C. §§ 37-2704 and 37-2705, because of the accepted medical uses that
have been recognized for marijuana across the US. However, in Idaho marijuana is still
classified as a Schedule I controlled substance and, barring a constitutional defect which
is not apparent here, this provision is still the law in this state. Appellant's arguments
need to be addressed to the legislature. The courts are bound by the statutes as they exist;
we may interpret the law or clarify points raised, but we may not rewrite or ignore the
plain language of existing statutes. 1
Finally, appellant makes reference to several sections of the Idaho State
Constitution that he argues allow him to use marijuana in the free exercise of his religion.
This issue has been squarely addressed in State v. Fluewelling, 150 Idaho 576 (2011),
which held that the Idaho Constitution does not protect against prosecution for conduct
that violates a neutral criminal statute of general applicability, such as possession of
marijuana or related drug paraphernalia, simply because such conduct may be engaged in
for religious purposes. See also, Employment Div., Dep't ofHuman Res. of Oregon v.

Smith, 494 U.S. 872 (1990) (so held under the US Constitution).
For these reasons, I see no error in the magistrate's rulings and conclusions.

1

Simila:rly, this court is bound by and not free to ignore appellate court precedent that is on point with the
issue( s) presented on appeal.
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Conclusion
For reasons stated, the orders of the magistrate are affirmed in all respects. The
order of preservation should remain until the appeal period for this ruling has expired.

It is so ordered.
Dated July

fl, 2019.
Sr. Judge D. Duff McKee
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Thumbs (Richard) M. Heath
Defendant/Appellant, Pro Se
P.O. Box234
Pollock, ID 83547

IN THE DISTRICT OF THE THIRD JUDICIAL DISTRICT OF THE STATE OF IDAHO,
IN AND FOR THE COUNTY OF ADAMS.

State of Idaho,

)

Plaintiff

)

and Respondent

)
)

VS.

)

Richard M. Heath

)

Defendant
and Appellant

Case No: CR-2017-0019666-MD

NOTICE OF APPEAL

)
)

TO THE ABOVE NAMED RESPONDENT, THE STATE OF IDAHO, AND ITS ATTORNEYS, BERT
OSBORN, MATTHEW FAULKS,AND CHRISTOPHER BOYD, CITY OF COUNCIL
PROSECUTING ATTORNEY'S OFFICE, ADAMS COUNTY COURTHOUSE, 201 INDUSTRIAL
AVE., COUNCIL, IDAHO 83612, AND THE CLERK OF THE ABOVE NAMED COURT.

NOTICE IS HEREBY GIVEN THAT:

1. The above named appellant, Thumbs (Richard) M. Heath, appeals against the above named
respondent to the Idaho Supreme Court, from the Memorandum Decision entered in the above titled
proceeding on the 19th day ofJuly, 2019, the Honorable Senior Judge D. Duff McKee presiding over an
appeal from the ORDER DENYING DEFENDANT'S MOTION FOR RETURN OF PROPERTY
entered in the above entitled proceeding on the 29th day of November, 2018, the Honorable Judge John
Meienhofer, Magistrate Division, presiding. A copy of the Memorandum Decision being appealed is
attached to this notice, as well as a copy of the original Magistrate's Orders and the final judgement filed
on the 21 st day ofJune, 2018.
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2. The party has a right to appeal to the Idaho Supreme Court and the order described in paragraph one
above is appealable under and pursuant to Rule 54(a)(l)(F) of the Idaho Criminal Rules and Rule 1 l(c)(9)
of the Idaho Appellate Rules.

3. This appeal is taken on matters of fact and matters of law.
(a) Errors of fact include, but are not limited to:
(1) Hari Heath (the driver) was NOT issued a warning for

speeding because this was not a

legitimate traffic stop. It was the customary premeditated profiling and armed robbery under color of law
for which the Adams County Sheriff's Office is infamous.
(2) Cannabis is a natural herb, NOT a "drug".
(3) The appellant NEVER" ... produced ... two devices that appeared to be bongs or pipes." While the
pipe was taken by extortion using threats, duress, and coercion, Thumbs NEVER "handed over ... the
bong". It was stolen by unlawful search and seizure which constitutes Sacri/egium. This fact is proven by
the video recording of Sgt. Chris Green.

(a)Errors oflaw include, but are not limited to:

(1) While a statute would control over a rule, the "statute" cited, I.C. 37-2705(d)(19), and therefore
I.C. 37-2734A, is not a valid law since it violates I.C. 37-2704; I.C. 73-401 et seq.; and Article XXI,
section 19 of the Idaho State Constitution, none of which are addressed in State v. Fluewelling.
(2) Both the Magistrate and District Courts have failed to address the fact that when the "State board
of pharmacy" placed Cannabis on the Schedule I list of controlled substances [I.C. 37-2705(d)(19)], it
violated the clear intent of the legislature which defined Schedule I in I.C. 37-2704.
(3) This usurpation of unlawful authority is more than an "internal conflict". It is a violation of Article
II, section 1 and Article III, section 1 of the Idaho State Constitution and needs to be addressed by the
Supreme Court.
(4) Neither the State Board of pharmacy nor the legitimate legislative branch of the State government
have the authority to criminalize "God" (Genesis 1:29) and the "Christ" or "Messiah" (Exodus 30:22-33)
for "manufacturing", distributing, possessing, or using a Natural Herb.
(5) Once again the State and its Courts are pretending that: "This issue [Cannabis use as free exercise
of religion] has been squarely addressed in State v. Fluewelling, 150 Idaho 576 (2011) ... See also,

Employment Div., Dep 't ofhuman Res. of Oregon v. Smith, 494 U.S. 872 (1990)". This contention was
thoroughly refuted in "6)ll(B) State v. Fluewelling." On page 14 of the appellant's reply brief. Also, a
detailed analysis of Emp 't. Div. v. Smith was offered in "6)11) The State claims: 'I.C. 37-2734A IS
RELIGION-NEUTRAL AND DOES NOT VIOLA TE FREE EXERCISE CLAUSE OF THE FIRST
NOTICE OF APPEAL
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AMENDMENT."' on pages 10-14 of said reply brief. There is no evidence in the Memorandum Decision
that the District Court actually read any of the motions or briefs filed by the appellant in this case and he
is pleading for the Idaho Supreme Court to do so.
(6) No one has yet addressed the lack of due process and constitutional authority for the prohibition of
Cannabis at both state and federal levels.
(7) Neither the prosecution, nor the courts, nor any of the alleged "precedents" cited have ever
addressed Article XXI, section 19 of the Idaho State Constitution:

"It is ordained by the state of Idaho that perfect toleration of religious sentiment shall be secured, and

no inhabitant of said state shall ever be molested in person or property on account of his or her mode of
religious worship."

The Magistrate Court stated from the bench in open court [R-11/15/18; 67:15] that the Constitution
prevails over statutes. Is anyone disputing this?
Since the District Court did not address any of the arguments presented in this case the appellant
presumes that it also lacks scope of authority to rule on "internal conflict" between statutes or their
validity under the State Constitution, hence this appeal to the Idaho Supreme Court.

4. There are no orders sealing any part of this record.

5.(a) A reporter's transcript is requested.
(b) The appellant requests the preparation of the following portions of the reporter's transcript in []

hard copy [ ] electronic format [X] both: Open court recordings of Dismissal/Return of Property Hearings
recorded by Charissa Branson and/or Tara Horton on:
(1) February 1, 2018.

(2) June 21, 2018.
(3) August 16, 2018.
(4) November 15, 2018.

6. The appellant requests the following documents and evidence be included in the clerk's record in
addition to those automatically included under Rule 28, Idaho Appellate Rules.
(a) Appellant's Brief from District Court.
(b) Respondent's Brief from District Court.

(c) Reply Brief from District Court.
NOTICE OF APPEAL
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(d) Digital copy of the Video Recording of Sgt. Chris Green, August 21, 2017.

7. Not applicable.

8. I certify:
(a) That a copy ofthis Notice of Appeal has been served on each reporter of whom a transcript has
been requested as named below at the address set out below:
Charissa Branson and Tara Horton, Adams County Clerk/Recorder's Office 201 Industrial Ave., Council,
ID. 83612.

(b)(l) [] That the clerk of the district court has been paid the estimated fee for preparation of the
reporter's transcript.
(2) [X] That the appellant is exempt from paying the estimated transcript fee because he is indigent
pursuant to Rule 54(g)(l)(B) of the Idaho Criminal Rules, Rule 24(h) of the Idaho Appellate Rules, and
Idaho Code Section 31-3220. The required affidavit is attached to this notice of appeal.
(c)(l) [] That the estimated fee for preparation of the clerk's record has been paid.
(2) [X] That the appellant is exempt from paying the estimated fee for the preparation of the record
because he is indigent pursuant to Rule 27(:f) of the Idaho Appellate Rules, and Idaho Code Section 313220.
(d)(l) [] That the appellate filing fee has been paid.
(2) [X] That the appellant is exempt from paying the appellate filing fee because there is "None" for
appeals in criminal cases pursuant to Rule 23(a)(8) of the Idaho Appellate Rules.
(e) That service has been made upon all parties required to be served pursuant to Rule 20 (and the
attorney general ofldaho pursuant to Section 67-1401(1), Idaho Code).

DATED THIS 29~ay of A't)lAS

t

, 20.Jj_

Thumbs (Richard) M. Heath
Defendant/Appellant, Pro Se.
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State of Idaho

)
) ss.

County of Adams

)

Thumbs (Richard) M. Heath being sworn, deposes and says:
That the party is the appellant in the above-entitled appeal and that all statements in this notice of appeal
are true and correct to the best of his knowledge and belief.

Signature of Appellant

Subscribed and Sworn to before me this

1ii... day of Au4@

NOTICE OF APPEAL
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Filed: 07/19/2019 08:07:28
Third Judicial District, Adams County
Sherry Ward, Clerk of the Court
By: Deputy Clerk - Horton, Tara

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADAMS

STATE OF IDAHO.
Plaintiff/Respondent,

v.

Case No. CR-2017-0019666
Memorandum Decision

RICHARD M. HEATH

Defendant/Appellant.

This case is before the court on appeal from an order entered by the magistrate

below after dismissal of the case in chief denying appellant's motion for return of
property. The appellant, Richard M. Heath, appears prose. The state appears by counsel,
Adams County prosecuting attorney Chris Boyd. The issues have been fully briefed, and
the matter is submitted without argument pursuant the order governing proceedings
entered herein.

For reasons stated, the orders of the magistrate are affirmed in all respects

Facts and Procedural Histozy
Although some details are not agreed to, the essential facts are not in dispute. In
August of 2017, appellant was a passenger in a vehicle with his brother when two county
sheriff's deputies stopped them for speeding. After the point in time when the magistrate
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concluded the speeding inquiry was ended, and also having concluded that nothing in that

inquicy gave rise to any cause or articulable suspicion to continue the investigation in any
new topics, the deputies began an inquiry into whether the brothers had any drugs on

them. Eventually, the appellant admitted that he had some marijuana, and produced some
marijuana and two devices that appeared to be bongs or pipes. The deputy issued
citations for two misdemeanors, possession of marijuana and possession of drug
paraphernalia, and seized the marijuana and devices.
The case moved along at the speed of a small glacier. The appellant, appearing
prose, filed a motion to dismiss in January of 2018. The appellant filed a motion for

return of property in March of 2018. The court treated this as a motion to suppress and
held a hearing in June of 2018. At this hearing, the magistrate ruled that the authorities
had no basis to extend the traffic inquiry, and therefore no probable cause for the seizure
of property. Appellant's admissions together with the marijuana and related devices were
suppressed. Upon this ruling the court then granted the motion to dismiss, and both
misdemeanor charges were dismissed. The state did not appeal the ruling on suppression
or the dismissal of charges.

Appellant pressed his motion for return of property with supplemental motions
filed in July, August, and October of 2018. The court held a further hearing in November
of 2018. Following this hearing, the court entered a detailed order on November 29, 2018
denying the motion for return of evidence.
In essence, the magistrate concluded that, while the rule mandated return of all
property seized upon the granting of a motion to suppress without making any exception

for contraband, the statutes made possession of drug paraphernalia illegal. The magistrate
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ruled that the statute controlled over the rule, that possession of the devices as drug

paraphernalia was illegal, and for this reason the motion to return the items would be
denied.
Appellant filed a timely appeal.
Analysis
The magistrate entered a detailed and articulate written order addressing all the
salient points necessary to a resolution of this case. He first looked at LC. § 37-2734A

(possession of drug paraphernalia illegal) and §37-2705(d)(19) (classifies marijuana as a
Schedule I controlled substance) and observed that the statutes are unambiguous in
stating that the pipe and bong would fall under the definition of "drug paraphernalia," and
under the statutes would be illegal to possess in Idaho. He then examined the language of
ICR 41(f) with respect to the issue of returning property wrongly seized. He interpreted
ICR 41 (f) as creating two separate motions: one to suppress and one to return property.
On the arguments for the return of property, the magistrate ruled that

ICR 4l(f) by its plain language requires the court to return his property to him ifhe
prevails on a motion to suppress. The magistrate observed that the rule itself does not
differentiate between property that is contraband and property that is not, but that the
clear statutory provisions made possession of drug paraphernalia illegal. He concluded
that statutes would take precedence over rules and when there is an apparent conflict
between a statute and a rule, as is the case here between J.C.§ 37-2734A and ICR 41(t),
the statute would control. See, Chacon v. Sperry Corp., 111 Idaho 270 (1986). He ruled
that, ''because the pipe and bong are illegal pursuant to Idaho Code 37-2734A, neither

item will be returned to Mr. Heath.'' I find no error in the magistrate's reasoning and
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concur in his interpretation of the statute and the result under the finding as he announced
it here.
On the argument that that marijuana is improperly classified as a controlled

substance according to J.C. § 37-2704, the magistrate noted that there is an internal
conflict between I.C. §§ 37-2704 and 37-2705, because of the accepted medical uses that
have been recognized for marijuana across the US. However, in Idaho marijuana is still
classified as a Schedule I controlled substance and, barring a constitutional defect which
is not apparent here, this provision is still the law in this state. AppeUant's arguments
need to be addressed to the legislature. The courts are bound by the statutes as they exist;
we may interpret the law or clarify points raised, but we may not rewrite or ignore the
plain language of existing statutes. 1
Finally, appellant makes reference to several sections of the Idaho State
Constitution that he argues allow him to use marijuana in the free exercise of his religion.
This issue has been squarely addressed in State v. F/uewelling, 150 Idaho 576 (2011),
which held that the Idaho Constitution does not protect against prosecution for conduct
that violates a neutral criminal statute of general applicability, such as possession of
marijuana or related drug paraphernalia, simply because such conduct may be engaged in
for religious pwposes. See also, Employment Div., Dep't ofHuman Res. ofOregon v.

Smith, 494 U.S. 872 (1990) (so held under the US Constitution).
For these reasons, I see no error in the magistrate's ruling4J and conclusions.

1

Similarly, dlis court is bound by and not free to ignore appellate court precedent that is on point with the
issue(s) presented on appeal.
·
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Conclusion
For reasons stated, the orders of the magistrate are affinned in all respects. The
order of preservation should remain until the appeal period for this ruling has expired.
It is so ordered.
Dated July

rL 2019.
Sr. Judge D. Duff McKee
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR TIIE COUNTY OF ADAMS
MAGISTRATE DMSION
)

STATE OF IDAHO,
Plaintiff,

vs.

)
)
)
)

RICHARD 1HUMBS M HEATH, )
)

Defendant.

CASE NO.

CR-2017_-0QJ9666

)
)

ORDER DENYING DEFENDANT'S
MOTION FOR RETURN OF
PROPERTY ad ORDER TO
PRESERVE EVIDENCE

)

On August 21, 2017, the Defendant was charged with two misdemeanor offense,

Possession of Controlled Substance and Possession of Drug Paraphernalia. Mr. Heath
filed a Motion to Dismiss this case on January 31, 2018, as well as a Motion for Return of
Property on March 13, 2018, which this Court also treated as a Motion to Suppress

Evidence pursuant to Idaho Criminal Rule 41(t). The Court granted Mr. Heath's Motion
to Suppress Evidence at a hearing on June 21, 2018, and both charges were dismissed.

Mr. Health followed the March 13, 2018 Motion for Return of Property, with a
Supplemental Motion for Return of Property, filed on July 16, 2018. Supplemental

motions for the return of property were filed on August 29, 2018, and October 29, 2018
and contained further legal argument in support of Mr. Heath's request for the return of
two items of property, namely an elk antler pipe, hereinafter "pipe," and an elk antler
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bong, hereinafter "bong." The Motion for Return of Property initially went to hearing on

August 21, 2018. Mr. Heath represented himself and the State of Idaho was represented
by Council City Attorney Bert Osbom The Court indicated that it would take the matter
under advisement and issue a written decision.

However, when Mr. Heath filed

supplemental pleadings on August 29, 2018, the Court scheduled one more hearing on
the matter for November 15, 2018.
On November 15, 2018, the Court again took up Mr. Heath's Motion for Return

of Property. Mr. Heath represented himself. The State was represented by Council City
Attorney Matthew Faulks. The Court heard testimony from Adams County Sheriff's
Sergeant Christopher Green and from Mr. Heath. Both parties presented their arguments
to the Court.

FINDINGS OF FACT
The facts are not in dispute. On August 21, 2017, Sergeant Green pulled over a
motor vehicle traveling northbound on Highway 95 in Council, Idaho. Mr. Heath was the
passenger. Sergeant Green informed the driver and Mr. Heath of the reason for the stop,
which was that the vehicle was traveling 9 miles per hour over the posted speed limit.
During the stop, Sergeant Green indicated that he detected an odor of alcohol
coming from the vehicle, which both occupants denied. Sergeant Green ran background
checks on both occupants and issued a warning for speed, which concluded the original
reason for the stop. Sergeant Green then began asking questions of both vehicle

occupants regarding the odor of marijuana, and Mr. Heath ended up admitting after
several minutes that he had marijuana, which he handed over to Sergeant Green, and also
handed over the pipe and the bong. Mr. Heath was issued a citation charging him with
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Possession of a Controlled Substance and Possession of Drug Paraphernalia. As set forth

in the procedural history above, the Court granted Mr. Heath's Motion to Suppress as the
Court fowid that Sergeant Green had extended the stop beyond its original purpose.
On November 15, 2018, Mr. Heath called Sergeant Christopher Green of the

Adams County Sheriff's Office as a witness. Sergeant Oreen testified that he seiz.ed both
the pipe and the bong because, based upon his training and experience, they bad what
appeared to be marijuana residue inside them and they smelled like marijuana. Mr.

Heath, during his testimony and argument, admitted that the pipe and the bong were used
for smoking marijuana.

CONCLlJSIONSOFLAW
The only ismJe before the Court, because the charges against Mr. Heath have been

dismis!ed, is whether Mr. Heath is entitled to have his pipe and bong returned to him.
Idaho Code Section 37-2734A states as follows:
It is unlawful for any person to use, or to possess with intent to use, drug
paraphernalia to plant, propagate, cultivate, grow, harvest, manufacture, compound,
convert. produce, process, prepare, test, analyze, pack, repack, store, contain, conceal,
inject, ingest, inhale, or otherwise introduce into the human body a controlled substance.

Idaho Code Section 37-2705(dXl 9) clasmies marihuana (sic) as a controlled

substance.
Applying these two statutes to the case at hand, clearly the pipe and bong fall
Wlder the definition of paraphernalia, which makes their possession unlawful in the State

ofldaho.
Idaho Criminal Rule 4l(t) states as follows:
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A person aggrieved by an unlawful search and seizure of property may move for
the property's return. The motion must be filed in the criminal action if one is pending,
but if no action is pending then a civil proceeding may be filed in the county where the
property is seized or located. The court must receive evidence on any factual issue
necessary to decide the motion. If it grants the motion, the court must return the property
to the movant and it is not admissible in evidence at any hearing or trial. A motion for
return of property made or heard after a complaint, indictment or information is filed,
must also be treated as a motion to suppress under Rule 12.
The Court is troubled by the overly broad language of Rule 4l(f). The statute
does not set forth any guidance for how a motion for return of property ''must" also be
treated as a motion to suppress evidence. Additionally, if it grants the motion, the court
"must" return the property to the movant.
The Court interprets Rule 41(f) as follows. The Rule can be read to create two

separate motions, one to suppress evidence and the second to return property. With
regard to the Motion to Suppress Evidence, that motion was previously granted and the

charges against Mr. Heath were dismissed on June 21, 2018. The Motion for the Return
of Property is currently before the Court.

In bis various pleadings arguing that his property should be returned to him, Mr.
Heath bu made several arguments that merit discussion. First, Mr. Heath argues that
Idaho Criminal Rule 41 (t), by its plain language, direct.s the Court to return his property
to him ifhe prevails on his Motion for Return of Property. The Court finds this argument
compelling. The Rule's plain language indicates that "if [the Court] grants the motion,
the Court must return the property to the movant." The Rule does not differentiate
between property that is contraband versus property that is not contraband. However, the

Court concludes that because the pipe and bong are illegal pursuant to Idaho Code 372734A, neither item will be returned to Mr. Heath. Black Letter law establishes that
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Statutes take precedence over rules and when there is a potential conflict between a
Statute and a Rule, as is the case here, the Statute takes precedence over the Rule.
Second, Mr. Heath argues that marijuana is improperly classified as a controlled
substance according to Idaho Code Section 37-2704: which states as follows:
The board shall place a substance in schedule I if it finds that the substance:

(a) Has high potential for abuse; and
(b) Has no accepted tnedical use in treatment in the Unites States or lacks

accepted safety for use in treatment under medical supervision.
Mr. Heath argues that Idaho legalized CBD oil (which is a marijuana derivative) in 2018

and that in fact marijuana products do have accepted medical uses across the United

-

States. The Court also notes that several states, including Colorado and Washington,
have completely decriminalized marijuana. The Court would note, then, that there is an

internal conflict between Idaho Code 37-2704 and 37-2705, Schedule I because
Marijuana and/or its derivatives have accepted medical uses across the United States.
However, at the end of the day, Marijuana is still classified as a Schedule I controlled
substance and is illegal in the State of Idaho.
Third, Mr. Heath makes reference to several sections of the Idaho State

Constitution that he argues allow him to use marijuana in the free exercise of his religion.
The Idaho Supreme Court has squarely addressed this issue in State v. Fluewelling, 150
Idaho 576,249 P.3d 375 (2011). The Court held that Article I, Section 4 of the Idaho
Constitution does not protect against prosecution for conduct that violates a neutral

criminal statute of general applicability, such as possession of marijuana, simply because
such conduct may be engage in for religious purposes.
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For the foregoing reasons, the Court does not find persuasive any argument
presented by Mr. Heath for the return of his property.
Therefore, for the aforementioned reasons:

ORDER
IT IS HEREBY ORDERED that Defendant's Motion for Return of Property is
DENIED. The Court, however, does Order that the pipe and bong be preserved by the
Adams County Sherifrs Office until Mr. Heath bas exhausted all of his rights of appeal.
Dated this

J'f" day of November, 2018.

Judge
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true and correct copy of the foregoing Order was
Signed: 12/412018 10:10 AM

forwarded to the following persons on this _ _ day of _ _ _ _ _ _ 2017:

BERT OSBORN
MATTHEW FAULKS
City of Council Prosecuting Attorney's Office
Adams County Courthouse
201 Industrial Ave.
Council, ID 83612
Richard M. Thumbs Heath
P.O. Box234
Pollock, Idaho 83547
Adams County Sheriff's Office

201 Industrial Avenue
Council, Idaho 83612

Deputy Clerk
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STATE OF IDAHO,

Plaintiff.

THIRD JUDICIAL DISTRICT COURT
STATE OF IDAHO
IN AND FOR nm COUNTY OF ADAMS
Case No: CR-2017-0019666-MD
)
)
)
)

vs.

Richard M Heath
)
193 ,Old Pollock Rd
)
Pollock, ID 83547
)
Defendant.
CHARGE: 137-2732lc)(3) M, Co■troDed S,bftuse:Powpion of

~DG~T
DATE:~~-•dJ~~...,._-.-u...111L-_
-<
FILEDBY:
PROSECUTOR:ert ~Prosecutor
DEFENSE ATTORNEY: _ _ _ _ _ _ _ __

AMENDED:

·

in-g-=-the---.ri"'"'gh...,.t..,...to-co-unse......,..l-to-re-main silent,
d......
fh□i':'is/hr:er=statutory==--=-an---d.-con=stituti~'=·o-nal--.n.,....gh,-ts,;--Tinc--rlu.....
The Defendant•,iia=vm:::!•=g::ibeenc:-::::-:fui.:n:11y::'°'.advi~!':".sed::-:r:o7
'
to trial by jury, to confront witnesses, and the prcswnption of innocence:
guilty
□ defendant folllld
endant plead pilty □ defendant found guilty
state moved to dismiss □ intiaction default entered
□ Jwbzment is withheld
D ~viction is entered.
NT:
JUOO
D Charge dismissed wit6out prejudice.
lf"""Charge is dismissed with prejudice.
o applied to the tine and costs.
The bond is D exonerated. D forfeited and case closed.
r= Bond:
PAVMENTS: Defendant shall pay immediately, or as provided in a payment agreement, as follows:
$ _ _ ____, which includes fine and court costs. c $ - - - - of the fine is suspended.
costs.
______
-~ reimburse
_ _ _ _ _ _ _ _ _ _ _ _.
___
_ _ _counsel
_ _appointed
_Court
to _ _ _for
_ _ s.restitution
_ _county
pay$._ _Adams

not

Js.u

~

Defendant wlli appear in court and show cause on Thursday ________ at I:30 p.m. why ail the fine and costs are
.
not paid, unless they are paid in full at least 24 hours prior thereto.
days served.
JAIL: Defendant shall serve _ _ days in jail with _ _. days suspended and credit for _
□ Defendant shall serve _ _ days at the discretion of the Probation Offteer
u weekend eligible
,J _ _ Days are imposed but deferred lJ worlc release elipole
IJ Defendant to perform ___ hours of Community Service m lieu of _ _ days ofjail
c Defendant shall check in immediately to serve _ _ days _forthwith or _ make an appointment for
·
a later period of incarceration.
D Failure to report for jail as ordered by the court or scheduled by the jail will result in defendant having to serve
all _ _ additional days of the suspended jail time.
:-:i This custodial sentence 1s O eoaeurrent with D eoilseeutlve to any other sentence.
DRIVING PRIVILEGES: Defendant's driving privileges are suspended for _ _ days/months beginning on
:::: the date of this judgment or O --.-.....----..,,.....--...----,- D --.--days absolute
0 DWP: The period of suspension shall commence following the end of any prior penod of suspension,
disqualification, or revocation existing at the time of this offence.
'.7 Ignition Interlock required beginning _ _ _ _ _ _ _ _for_ _ days/months.
Reinstatement of driving privileges must be accomplished before you can drive. Apply to: Driver's Services, P.O. Box
.
7129, Boise, ID 83707-1129 or Call 208 334-873S.
HUNTING, FISHING, TRAPPING AND BOATING: Defendant's D hunting, D fishing, lJ trapping, privileges are
days/months o ftom date of this judgment or D beginning _ _ _ _ _ _.
suspended
r:i Not to be in field with others that an: hunting.
, motoriud boat operating privileges are suspended _ _ q from date of this judgment or

suis~~'l

ABUSE: r, Dcfe!Khmt shall within _ _ days undergo a substance abuse evaluation and fully comply with
all of the evaluators recommendations for treatment with a provider or providers to be designated by the Probation Otficer.
c~ Defendant shall within _ _ days enroll in and then promptly complete _ _ _ _ _ _ _ _ _ _ _ __
D Review Hearing -,.....-,-...,.,...-=....,.......,,..-~-Pay Community Service Fee of$
Provided Community Service is completed prior to Review H~g with proof in the file, Defendant will not need to appear
.
.
for Review Hearing.
Probation: Defendant is placed on [ ] supervised [ 1unsupervised probation for a period of--:-:-----,,.,..---:-: months/years.
During the period of(>l1>bation, all suspended penalties ai:e subject to Defendant's compliance with all of the above
: :
orders and the following conditions.
.
The Defendant shall:
:-:-; report to the probation officer within 5 days and comply with all i,robation rules and reporting requirements.
CJ not refuse any evidentiary test for drugs or alcohol requested by faw enforcement or pr(>bation officer.
~ not commit a felony or misdemeanor.
not operate a motor vehicle unless validly licensed and insured..
[J not operate a motor vehicle after having consumed any alcohol whatsoever.
umption of alcoholic beverages.
~'. not frequent any establishment rcense<I for the premises

=
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O Counseling

STATE OF IDAHO,
Plaintiff.
vs.

THIRD JUDICIAL DISTRICT COURT
STATE OF IDAHO
IN AND FOR THE COUNTY OF ADAMS
Case No: CR-2017-0019666-MD
)
)
)
)
)
)
)

Richard M Heath
193 Old Pollock Rd
Pollock, ID 83547
Defendant

CHARGE: 137-2734A(l), Drpg Parapherplla-Use or Pcmw With lntept to Use
AMENDED:
1
':""":'r·ona1-.-n. .gh'. T"ts.,........in-c-=-1uc1-;;--in-g-..th-e....,ri"""gh~t-to-co-unse----.l-to-rema-in silent,
The Defendant''h:-:-avmg::!':::7ibeenr:-=:-:fu~ln:ly~ad~vi;:".sed:-::J""::o7fhni~s/hl'."'er----::statutory-.--.~-and--rconstituti-~
'
innocence:
of
presumption
the
and
witnesses.
confront
to
jury,
by
bial
to
D defendant found not guilty
.l defendant plead ~lty D defendant found guilty
Ystate moved to dismiss D infi'action default entered
D Judgment is withheld.
lJ Conviction is entered.
JUDGMENT:
D Charge dismissed witliout prejudice.
ij"Charge is dismissed with prejudice.
o applied to the fine and costs.
The borid is D exonerated. D forfeited and case closed.
[, Bond:
PAYMENTS: Defendant shall pay immediately, or as provided in a payment agreement, as follows:
$ -...-.--~ which includes fine and court costs. o S _ _ _ _ of the fine is suspended.
for Court appointed counsel costs.
reimburse Adams county
______ restitution to
[I_; pays
..y_a...,l"'"t"'I "he_fi_ne_and_c_os_t~ are
..u-rsda~y-_-_-_-_-_-_-_-_-_-_-_-_-a-t'"'"t:.,,.30-p.-m-.-wh
Defendaiit will appear in court and show ca_use_on_Th
not paid, unless they are paid in full at least 24 hours _erior thereto.
JAIL: Defendant shall serve _ _ days in jail with _ _ days suspended and credit for __ days served.
[ Defendant shall serve _ _ days at the discretion oftfie Probation Officer
L weekend eligible
0 _ _ Days are imposed but deferred D work release eli~le
D Defendant to perform _.,_ hours of Community Service m lieu of _ _ days ofjail
make an appointment for
forthwith or
rJ Defendant shall check in immediately to serve _ _ days
a later period of incarceration.
C Failure to report for jail as ordered by the court or scheduled by the jail will result in defendant having to serve
all _ _ additional dars of the suspended jail time.
J This custodial sentence 1s o concurrent with D consecutive to any other sentence.
DRIVING PRIVILEGES: Defendant's driving privileges are suspended for _ _ days/months beginning on
:::; the date of this judgment or O -----...,,...,,....---,--...,..._-~ D _ _ _days absolute
: .l DWP: The period of s~ion shall commence following the end of any prior penod of suspension,
disqualification, or revocation existing at the time of this offence.
lJ Ignition Interlock required beginning _ _ _ _ _ _ _ _for_ _ days/months.
Reinstatement of driving privileges must l,e accomplished b.dB you can drive. Apply to: Driver's Services, P.O. Box
7129, Boise, ID 83707-1129 or Call 208 334-8735.
HUNTING, FISHING, TRAPPING AND BOATING: Defendant's D hunting. D fishing. lJ trapping, privileges are
days/months D from date of this judgment or □ beginning _ _ _ _ _ _ _.
suspended
[l Not to be7ii1efd with others that are hunting.
·, motoriud boat operating privileges are suspended _ _ D from date of this judgment or
•
=: beginning
days un.dergo a substance abuse evaluation and fully comply with
SUBSTANCE ABUSE: o Defendant shall within _
all of the evaluators recommendations for treatment with a provider or providers to be designated by the Probation Officer.
:_ 1 Defendant sllall within _ _ days enroH in and then promptly complete _ _ _ _ _ _ _ _ _ _ _ _ __
1

s______

□ Review Hearing -....--.-...,,,,..-=--,,-...,,...-..,.,.,..-Pay Community Service Fee of$
Provided Community Service is completed prior to Review Hearing with proof in the file, Defendant will not need to appear
.
for Review Hearing.
Probation: Defendant is ))laced on ( ] supervised [ ] unsupervised probation for a period of --=-----:-::~ months/years.
During the pericxt oferot,ation, all suspended penalties are subject to Defendant's compliance with all of the above
.
orders and the followmg conditions.
.
. .
The Defendant shall:
Ij report to the probation officer within S days and comply with all probation rules and reporting requrrements.
!7 not refuse any evidentiary test for drugs or alcohol requested by law enforcement or probation officer.
:..: not commit a felony or misdemeanor.
;·; not operate a motor vehicle unless validly licensed and insured.. .
:_not operate a motor vehicle after havin consumed any alcohol wbatsoever.
·on of alcoholic beverages.
ises co ·
for the o
' . not frequent any establishment lice

.Judge No. 323

John Meienhofer
D Defense Attorney LI Prosc<:utor
□ Driver Services
Fish & Game

□

Page 217

D Jail
D Counseling

Filed: 10/22/2019 14:39:46
Third Judicial District, Adams County
Sherry Ward, Clerk of the Court
By: Deputy Clerk - Horton, Tara

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADAMS

STA TE OF IDAHO,
Plaintiff/Respondent,
SUPREME COURT #47334-2019
vs
CERTIFICATE OF SERVICE
RICHARD "THUMBS" M. HEATH,
Defendant/A ellant.
I, Sherry Ward, Clerk of the District court of the Third Judicial District of the State ofldaho,
in and for Adams County, do hereby certify that the foregoing Record in this cause was compiled and
bound under my direction as, and is a true, correct and complete Record of the pleadings and
documents under Rule 28 of the Idaho Appellate Rules.
I do further certify that all exhibits, offered or admitted in the above entitled cause, will be
duly lodged with the Clerk of the Supreme Court along with the Clerks Record. The attached
Exhibit List contains the exhibits which were offered or admitted into evidence in this cause.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of said Court at
Signed: 10/22/2019 02:39 PM

Council, Idaho, this - --

day of -

-

----

Sherry Ward
Clerk of the District Court
By _

__
/~
-DephlyClerk

CERTIFICATE OF SERVICE
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, 2019.

Exhibit Log
Case: CR-2017-19666

Case Style:

State of Idaho
vs.
Richard Thumbs M Heath

Sort Order: Exhibit#

Exhibit ID
Exhibit#

On Behalf Of
Source

1

State
Faulks, Matthew

Photograph
Antler Pipe

11/20/2018 Adams County Magistrate Court:
Exhibit Room

State
Faulks, Matthew

Photograph
Antler Bong

11/20/2018 Adams County Magistrate Court:
Exhibit Room

State
Faulks, Matthew

Photograph
Antler Bong and Antler
Pipe

11/20/2018 Adams County Magistrate Court:
Exhibit Room

CD body
cam

Exhibit Offered
State
Boyd, Christopher 10/22/2019
D.

Electronic Media

Total Count:

4

Status
Date

w.
2

w.
3

w.

Proj.
Return I

Type
Description

Exhibit Flag

Custody
Date

Custody Detail

No chain of custody exists for this
exhibit.
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Filed: 10/22/2019 14:38:52
Third Judicial District, Adams County
Sherry Ward, Clerk of the Court
By: Deputy Clerk - Horton, Tara

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADAMS

STATE OF IDAHO,
Plaintiff/Respondent,
SUPREME COURT #47334-2019
vs
CERTIFICATE OF SERVICE
RICHARD "THUMBS" M. HEATH,
Defendant/Appellant.
I, Sherry Ward, Clerk of the District Court of the Third Judicial District of the State ofldaho,
in and for the County of Adams, do hereby certify that I have personally served one copy of the

CLERK'S RECORD
To each of the Attorneys/Party of Record in this cause as follows:

Richard "Thumbs" M. Heath
Pro Se
PO Box 234
Pollock, ID. 83547

Idaho Attorney General
Lawrence Wasden
janet.carter@ag.idaho.gov

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the said Court
Signed: 10/22/2019 02:39 PM

this _ _ _ day of _ _ _ _ _ _ _ , 2019.

Sherry Ward
Clerk of the District Court
by _ _ _ _ _
_ _ _ _ _ __
✓~
o{puty Clerk

CERTIFICATE OF SERVICE
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